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Civil DOCKET nrO ffi’J 20^1* 

ED STATES DISTRICT COURT f tl 

Jury demand date: 

* CLASS ACT ION 

-“DOCKET ENTRIES - SOUTHERN DISTRICT OF NEW YORK 


CLASS ACTION 


Na. 1M Rav. 



RED LOWENSCHUSS, Trustee for 
red Lowenschuss Associates Pension 
lan. Individually and on Behalf' of 
11 Other Persons and Shareholders of 
he Great Atlantic & Pacific Tea 
ompany, Inc. Who are Similarly 
ituated. 

Plaintiffs 


For plaintiff: 

” 7 (tT;ahaffrTrrF r e t 


New York, N.YtOOllr 
929-8410- 


FF, P 


For defend ant:__ 

Sullivan & Cro mwell(K idder^Peabodv > 

~ 48 Wall Street.N.Y. 100051KA 2-8100 


Inc .) GREAT ATLA imiC--i—BACLIEJC 

TEA COMPA NYTiNC ,T I Qj — G-. — BLUHDORN-, a f> 
..HESTERir^DUSTR-iESr-'IHC-R-and jU 

KiDDERr''PE 2 ffi© 03 f--&—CQ<__JLNCORPORKTEirr, 


Defendants 






- 3 t-NYe~ltt >17 (.557 -0133T 
-— - — rrr^^cHsrTrrch. rp « 


STATISTICAL RECORD 






























RED LOW ENSCHUSS ET AL VS W.J. KANE E AL 
, CLASS ACTION 


£l\ ! . 202 

_ 2a it mo c -iiur.- 


PROCEEDINGS 


D*u» « • 
Jud^n. ;t 


Filed pap e rs o rigin ally filei in U.S.D.C .,Eastern District, of Phila de lphia , 

Pa. f 73-33 9 wer e this date filed.Compla int, dock et sheet,etc. _ 

Record of Proceedings,U.S.D.C.S.D.N.Y. _ 


Piled notice of moti on of~ def t.C. G. Buhdorn an d Gulf & Western 

___Ind.,Inc. to d ismiss complaint ret.on:July - .1973. _ 

F iled memorandum in support of motion by defts.Charles G. _ 

Bluhdorn and Gulf and Western Industries.Inc for dismissal of 


for an order to dismiss the complaint ret. 


73 I Filed deft s. Great Atlantic and 


n suppo rt c f ructio ns to dismiss. ___ 

Ff led deft’s Kidder .Peabody Sr Co. notice of motion to di smi ss the, _ 

com plaln t ret T7 -3-73. _ 

Filed defts memorandum in support of m otion to diamiaa c omplaint._ 

Ei led pltff* s affidavit f, notice of cr o ss-mot inn fnr s umm a ry j udgment 


earance 


w ithout prej ud ice and without cost8| 

Mgrinr anrhi m in snppnr* _ of notiu 

_ Inc., fo r dismissa l of the compla. 


area 




motion for 3XMn.-na.rf judgnei 


























































































IciIUSS, et al. VS W.J. KANE et al. 


7"'"_ DOCKET 


PAGE 2 


JUDGE DUFF! 3a 73 CIVIL 202 


FILIN'*.*--RFf'C* 


JUDGE'DU 


AMOUNT 
REPORTED IN 
IMOLUMtNT 
RETURN. 


, 3_ 73 Filed Pltffs notice of motion. Re: Reargue, ret before Duffy_J • _qn_8&JjZ23- 

, 3.73 Filed Pl tffs memo of law in support of motion.-" " 

10-73 Filed pltff' s afdvt. ir. notice of motion for consolidation..Ret,. 8/21/73- 

lLt-73 Filed memorandum of deft Kidder,Peabody k Co.In opposition-- 

21 - 73 ' Filed pltff*s reply meno of la» in a»PP°rt of notion __U 

23-73 Fiied"m«io endorsed on notion paper, dtd. 8 / 3 / 73 ._notion ftrMSrgMt 

So Ordered huffy J.___HTTT ^ r 

r?® 53 * m^J^j^rl- Bluhdorn and Oulf & Weetem In^.trt..,l ! wWndejd_ty_ = _ • 

,ri 8 :7~3 med m. ^harlee Blnhdorn B Oolf E Weetem Must*.. ta* 

v 2 J -73 FUed pltff? e Notice of Appeal fro. decieion dated July 25,1973.-*1*1- 1 J— 

(Mailedcopies) _—- i 

* 2^ mrfdafU oreat.Attantio .^Pacific Tea Co> affidavit .by.Benia MolaemijWu*si ■ 

nr 20-73 Filed pltffe order to ahow can... Re, Stay, ret before Buffy J._ on_9/5/7S-1- 

Jen ?6-?3 Filed reply memorandum of defts CG. Bluhdorn and Gulf_>'est£rn_^d^tj:l^_[lKU- 

» e p 26-73 Filed pltffs memorandum of iaw_in o pposition to the motl on_of deft *iddey,--- 

Peabody^- Co. Inc. dism iss the co mplaint» • _:---1- 

3ep26-73 Filed plfff m-mom-ndum j;f Iavr_iJi_su.pport of_£ltffs._motion_fo r amnmqry i id£meaj. 

|-etc.~anri~in~oppcsition toj^he motion of deft_s Bouhdom ^Gulf jc Westera J- 

' | Industries, Inc, for the dismi ssal of the complaint,--- 

ep.26-73 i Filed defts.Bludhom and Oulf_& Western Industries -A* 

Guiaetta in oppositions to pltff.'s JL**y9?- 01 ^® r *-—-- 

iep.26-731 Filed orderthat Summary. Judgmentbe, granted in favor of defendants 

C.G. Bluhdorn, Gf;W, and Kldder,_Paabody&Co.,Inc.,.and agai nst a . H - 

l_ "plaintiff?, with prejudice; that said-defendants have judgment^?ips i_all- 

[ [ plaintiffs dismissing all county of the complaint againist said- 

j defts'., with costs; plaintiff Fred Lowe ns chuss notify_the j nembers Q £-tbg-^-- 

class"of tendering A&P shareholders of this Order.__Duffy,J.- 

^Judgment Entered_Clerk,---Mailed Notice 10-2-73 

Oct i-n^nled pltff a. notice of appeal-fron.Judged enterad-9-26-7-3-^- 

Mailed copies to: Simpson, Thacher k “artlett- 

• Sullivan k Cronwell ___— 

_ Cahill, Gordon k A eindel 


--- (yi ine, Connelly V Chase. O' Donne ll & Wey tier_ 

®-20-73- Filed Entry ° f A PP earance of Abraham E * Freedman- -atty—for Pltffs 

-( C ,x, T *D OH OTHER SIDE—-PAGE # 3) ^_ -L- 


S 












DATE 


FILINGS—PROCEEDINGS 


AMOUNT 
REPORTED IP 
| FMOLUMtN' 
RETURNS 


:t • 11-7|3 Filed certi fication of record on appeal on 10-11-73 # 


• 12-73 Fil ed order that the Great Atlantic & Pacific Ter. Co # , Ihci '("A&P") 


T 


shareholders who tendered shares In a ccorca nCe with GSi/'s invitation 


- tenders dated 2-1-73 are designated e.s a class pursuant to 
—^ u ^- e ^3^hf_PP.CP ard that Fred Lowenschuss is declared t o be the 


representative of this class and that he notify the nembers spf the 


class of this Order by 12-21-73 as indicated; that this Order 


shall, upon expiration of days following the date for receipt 


o. briefs, et c > as indicated constitute a final or der and judgment 


that a summary judgment is granted in favor of defts. C.G. Bluhdoorh, 


Cy.-W and Kidd er , ^eabody & Co. t Inc,("Kidder, Peabody" ) and against ill 


pl tffs. herein with prejudice and that defts. C.G.B lu hdora, G& W 


^ ^ ------—-. ‘VJ — . 

_ Kidder, ^eabody have judgment apainst all pltffs. dismissing 


all counts of the complaint against said defts. with costs and tha 


the motion of pltff. for summary judgment is denied* DUFFY, J. 


mailed notices. 


• 

30-73 

Filed defts' Gulf & Western Industries, Inc. ("G &W") and Charles 





G. Bluhdom's affdvt. in. opposition to pltffs motion 





to strike Court's order of 11-12-73 

---—-■—_ 



5C 

' • a-7 3 

Filed memo endorsed on unsigned order to show cause. The order to show < 

lause 


- 


L ? rop ° S5d herein is to be considered as a motion and as such argument * 



! _ was heard from ^llparties. The unsigned DronsoeH 




~ ~ — ———V— 

So ordered- DUFFY, J. (m/n) 

»- 

- 

• 1 

• 

73 

r —? d transcript of iQcoidol nmrr.v^ r dato} j Oz+T- % 



-3 
r- 
• I 

<31 

Hied True Copy of ' SCA-moticn to dismiss apjeals 'and motion to affirm or 

-——j 

der o 

f 



the U_DC dismissing as moot the Lowenschuss’ motion to intervene is gr 

anted; 




Lowenschuss' ap;eal granting summary judgment s remanded to the USDC 

for 




whatever action Duffy, J. will take—mailed notice. 


1 

srl0-7h ! 

Filed pltffs Affidavit St Notice of Motion for an order remanding the wit 

hin 

— 



action to the U.S.D.C. forlho EASTERN DISTRICT WreNHSYLVAIHX etc. as 

-- - 





indicated. 



lU- fll 

Filed pltffs brief in support of motion to remand and to vacate prior de 

c is ion, 

. 

• 

l6-7h 

Filed i'lemorandum and Order— since I find that the purported appeal from 

the 

-- 



9-26-73 order was "manifestly ineffective", I was never divested of { 

Jurisd: 

Lction 



and the order of 11-12-73 was validly entered. Pltff's motion to vachte t.h< 

l 


Nov. 12 order is therefore denied in all respects. So ordered- DUFF! 

--—---—-— .1 

r, j. 

(m/n) 
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2021-FRED LOWENSCHUSS, et al—vs- W*J. KANE, et al 
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(PAOE #U) 


. 110 *•». Civil Docket Continuetloa 






orandum of ne 


__mo t.inn to remand And to aacate« . 

File d memo endorsed on motion filed l-l(>-7l*. The within motion was denied in 

o pen _cpurt• DUFFY, J » _ (w/n) ~ 

Fil ed deft» Gulf & W estern Industries and Charles 0. Rl uhflom affdvt. of John 

_A « Guzsetta in opp os ition to pltff*s motion to "ret ransfer" etc* 

Fil ed me mo endorsed o n aff dvt, filed F-3-7L. Motion denied. So ordered- i)UJT7, J 
Filed pltff's brief in su pport of motion to ra nand~artd to vacate prior d e c isi o ns. 

Great Atlan tic & Pacific Tea~Co. <A & P**) shareh olders who 

_tendered s hares in ac cordance with G&W's invit a tion for tenders dated 2-1-73. 

-are_desigiaj^d_as_a, class pursuant to Rule 23 and that Fred Lowanschuss 

_ be x ag Trus teefor Fred Lowenschuas Associates Pe nsion Plan, a nd h ereby is_ 

-jjecl ated to bea fa ir and a dequate rep r esentative of this class- that pltff. 

-Fred_ JLowengchus 3 notifyuthp me mbers of the class aa Indicated- t hat this Qrd e 

-shall, upon the expi ration of IS davs follow in g the date for receipt o f 

_.__ briefs, etc# constit ute a fi n al order an d ju dg ment ordering _ 

___a) the summary judgme nt is gr anted i n favor of defts. C.G. Bl uhdom. 

-G&W and Kidder. Peabod y & Co.. Inc, and agains t all pltffs herein/ 

_with prejudice and_ __ 

_b) tha t defts. C«Q. Bluhdom . Q&W and Kidder, Peabody have judg m en t 

-against u±l pl. ffs. di smiss ing all counts of the complaint against 

_ sai d deft s. with co sts- and ‘ ___ 

- ^)jihat the motion f o r pltff. for surmarv judane nt is d enied. 

_— DUFFY, J . _ Cm/ n) ___ 

Filed notice of appearance of Rachel C. Carpenetor, a shareholder of Great 


iled affdvt. of naili ng of H. Fi ngqrh ut of Notice to Sahreho 
Filed pltff *s notice of appop.l from order andTJ 

became a final ord er and judgment as of B-10-7U granting summary 
in favor of defts. C.G. Bluhdom, Gulf & Western industries 
Kidder ^eabody & Co. Ire”, and etc as indica 


Simpson, Thacher & 




Les ma 




».(• iRK^iil 
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D STATES DISTRICT COURT 


Jury demand date: 


No. IMA R*r. 


DOCKET ENTRIES - EASTERN DISTRICT OF PENNSYLVANIA ;3 _ 339 


TITLE OF CASE 


ATTORNEYS 


RED LOWENSCHUSS. TRUSTEE FOR 
RED LOWENSCHUSS ASSOCIATES 

'ension Plan. individually and 

! BEHALF OF ALL OTHER PERSONS 
,ND SHAREHOLDERS OF GREAT 
itLANTic & Pacific Tea Co.. In 

HO ARE SIMILARLY SITUATED/ 

Plaintiffs 


Inc. 


J. J. Kane. H. J. Berry. 

M. 3rown. Jr.. W. CorbuS/ 

. K. IaviD/H.C. Gillespie/ 

. S. <roh. E. A. LePage. 

. F. LongacrEx fl. D. Potts/ 

. (J. Schiff. P.A Smith. 

. Taylor. Jr.. E. J. Toner. 

. I. Walsh. N. F. Whittaker. 

, A. Zeigler (all of whom are 

OFFICERS AND DIRECTORS OF_ 

Great Atlantic & Pacific Tea 

i o.. Inc.) and n _ 
reat Atlantic & Pacific Tea 
o.. Inc. and 
. G. Bluhdorn and 
ulf & Western Industries. Inc, 
and Kidder. Peabody a Co. 

Defendants 


For plaintiff: 

FRED LOWENSCHUSS ASSOCIATES. 
2 Penn Center Plaza (02) 


For defendant: 

Henry T. Reath, Esq. 

Duane, Morris & Heckscher 

16th FI., 100 S. Broad, 19110 

FCR: Kane, Berry, Brown,Jr., Corbus, 

David, Gillespie, Kroh, LePage, 

Longacre, Potts, Schiff, Smith, 

Taylor,Jr., Toner, Walsh, Whittaker, 
Zeigler & Great Atlantic & Pacific Tea a 


4 ' k> 


nailed 


nailed 


! Action;Securl ties Ac 



irose at 





























1 


TJI . J 


DATK 
>973 
>b. 15 
' 15 


C.A. 73-339 


PROCEEDINGS 


Dai- O 
J mUrrmi 


Comp laint filed. 
Summons exit. 


26 Summons returned "on 2-19-73 served Gulf 6. Hestem Industries Inc. 
Charles G. Bluhdom and Kidder, Peabody & Co.; and on 2-21-73 served 
remaining defts." and filed. 

26 Plff's request for production of documents by Great Atlantic & 

Pacific Tea Co., et al, filed. 

. 6 Appearance of Henry T. Reath, Esq., Duane, Morris & Heckscher, for defts. 

W.J.Kane, H.J.Berry, R.M.Brown, Jr., W.Corbus, D.K.David, H.C.Gillespie, 

J.S.Kroh, E. A.LePage, R.F.Longacre, M.D.Potts, J.M.Schiff, P.A.Smith, 

H.Taylor,Jr., E.J.Toner, W.I.Walsh, N.F.Whittaker, J.A.Zeigler and 
Great Atlantic & Pacific Tea Co., Inc., filed. 

9 Order dtd 3/7/73 extending time until 3/16/73 for defts W. J. Kane, et al 

to answer or otherwise move with respect to the complaint, filed. CN 

3/9/73 entered & coopiea mailed. 

12 Stipulation and Order extending tiipe for defs. to answer to 

i/11/73 filed clerk 

15 Plffs* interrogatories to deft Great Atlantic A Pacific Tea Co., Inc. and all 
of its officers and directors, filed 

i Deft ' s PreMafcifHj response 0o motion for class determination, filed. 

Notice of/Westem Industries to take deposition of Fred 
Lowenschuss, filed. 

15 Memorandum for deft Gulf and Western Industries, Inc, filed. 

16 Motion of Plff for class determination, memorandum and notd.ce 
in support thereof, filed. 

16 Motion of W. J. Kane, et al to dismiss action, or, in the alterna¬ 
tive, to quash service of summons and affidavits filed 

16 Motion of The Great Atlantic & Pacific Tea Co., Inc. to dismiss 
or failure to state a claim on which relief can be granted or 
in the alternative, for judgment on the pleadings, filed. 

16 Motion of The Great Atlantic & Pacific Tea Co., Inc. to transfer 
and affidavit, filed. 

16 Answer of The Great Atlantic & Pacific Tea Co., Inc., filed. 

23 P J^ V . niotlon for <iicvualification of counsel for deft., A&P and its officers & 
directors, memorandum in support of motion & notice of motion,filed. 

23 Defts' memorandum in opposition to motion for disqualification of 
counsel, filed. 

26 Notice and Motion of C.G. Bluhdorn to Dismiss or to quash. Affidavit 
and Memorandum in support thereof, filed 

30 Memorandum and Order, Newcomer, J. that this action is TRANSFERRED CN 
to the Southern District of New York, and all further proceedings 
are stayed until further order of Transferee Court, filed. 

(4-2-73 entered and notice mailed) 

. 2 Plff trss sfer order pursuant to 28 USC Section 1404(A) 

2 Plff motion & notice of motion for a protective order under fed 
rules 4 memorandum in support thereof,filed. 

4 Original record and cert, copy of pocket entries transferred to U S Q r 

the S. District of New York. /' v / .. «» w.a.u.c. for 


the S. District of New York. 



COMPLAINT (Filed M*y 7, 1973) 


8a K 


:red Lowenschuss. Trustee for 

•RED LOWENSCHUSS ASSOCIATES 

Pension Plan, individually and 
on behalf of all other persons 
and shareholders of Great 
Atlantic & Pacific Tea Co,, Inc.' 
who are similarly situated. 

Plaintiffs 


(ane, H. J, Berry, 
jrown, Jr.. w, Corbus, 
javid, H. C. Gillespie, 
(roh, E. A. LePage, 
-ongacre, PI. D. Potts, 
Schiff, P. /. Smith, 


V . □. bCHIFF, r. bMITH, 

F. Taylor, Jr., E. J. Toner, 

F. I. Walsh, H , F. Whittaker, 

J. A. Zeigler (all of whom are 

OFFICERS AND DIRECTORS OF t 

Great Atlantic & Pacific Tea 
Co., Inc.) and 

Great Atlantic & Pacific Tea 
Co,* Inc. and 
C, G. Bluhdorn AND 
Gulf,& Western Industries, Inc, 
and Kidder, Peabody & Co, 


IVIL ACTION NO 


■J 3 ' 


i ** ) / 
i ► . \\ 


Class Action « > j 

Securities AcT/^Jjtftt. e d C ^ 
Series Ex|?AN^y^T 1973 

Conspiracy ^*'* rf ~**^ 

Misrepresentation, Fraud 
and Deceit 


JUDGE DUFI 

ry. Exemplary 


Compensatory, Exemplai 
and Punitive Damages 

""-fro 

F£B 1 5 m3 


Defendants : 7 if . r "< 

CQMELAliil 

And now, comes the plaintiff, Fred Lowenschuss Associates 
Pension plan, individually and on behalf of all other persons 

SIMILARLY SITUATED, BY *ND THROUGH THEIR TRUSTEE AND COUNSEL, 

Fred Lowenschuss Associates, and for their claims against the 

DEFENDANTS, ALLEGE AND STATE, UPON KNOWLEDGE, INFORMATION AND 
BELIEF THE FOLLOWING: 

1. The named plaintiff is the Trustee of a pension plan, 

WHICH PENSION FUND, AT ALL TIMES RELEVANT HERETO, OWNED TWO 

thousand shares of common stock of Great Atlantic & Pacific Tea 
Co,, Inc,, which it properly tendered on Tuesday, February 13, 
M/'. ihrough its authorized stock broker, Herzfeld and Stern, 
to Gulf & Western Industries, Inc., through its designated 
depository. The Manufacturers Hanover Trust Company. 










2. This action is brought on behalf of the named plaintiff 
AS THE TRUSTEE, . AND ON BEHALF OF ALL OTHER PERSONS AND/OR 
ENTITIES SIMILARLY SITU/TED. 

3. Defendant, Kidder Peabody & Co., is the investment 

BANKER AND AGENT OF DEFENDANT, GULF & WESTERN, INC. AT ALL TIMES 
RELEVANT HERETO. 

The defendant. Gulf & Western Industries, Inc., is a 

PUBLIC CORPORATION TRADED ON THE NEW YORK STOCK EXCHANGE WITH 
MANY DIVERSIFIED HOLDINGS,WHICH DEFENDANT CORPORATION IS COMMONLY 
REFERRED TO AS A CONGLOMERATE. 

5. Defendant, Charles Bluhdorn, is the Chairman of the 
Board and chief operating officer of Gulf & Western Industries, 

Inc., who is also a shareholder himself inm<\ny different public 
corporations. 

6. Great Atlantic & Pacific Tea Co., Inc., is a public 
corporation, whose stock is traded on the New York Stock Exchange, 
AND WHICH COMPANY HAD APPROXIMATELY 24,875,224 SHARES OF COMMON 
STOCK OUTSTANDING AT THE TIME IN QUESTION, OF WHICH APPROXIMATELY 
7.9 MILLION SHARES OF COMMON STOCK WERE IN THE HANDS OF THE 
GENERAL PUBLIC. 

7. All other named defendants herein are officers and 
directors of Great Atlantic & Pacific Tea Co., Inc. and said 

PERSONS ARE BEING SUED IN THEIR OWN RIGHT AS WELL AS IN THEIR 
CAPACITY AS OFFICERS, DIRECTORS AND AGENTS OF DEFENDANT, GREAT 

Atlantic & Pacific Tea Co., Inc. 

iURl&DlCIlQIi 

8. This Couri's jurisdiction of this action is based on the 
oLCUR NILS Aci Of 1933, THE SECURITIES EXCHANGE ACT OF 1934, THE 
RULES AND REGULATIONS PROMULGATED THEREUNDER BY THE SECURITIES 

Exchange Commission. 
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CLASS ACTION ALLEGATIONS ,0a 

9, This class action is brought pursuant to and under 
Rules 23(a) and specifically 23(b)(1) and/or (b)(3) of the 
Federal Rules of Civil Procedure. 

10. This action is brought on behalf of the named plaintiffs 
and all other persons or entities who tendered common shares of 
STOCK OF THE GREAT ATLANTIC & PACIFIC TEA Co., InC,, TOTALING 
3,750,000 SHARES IN ACCORDANCE WITH THE TENDER OFFER MADE ON 

Friday, February 2, 1973 by defendant. Gulf & Western Industries, 
Inc, 

11. The class represented«by the plaintiff is so numerous 
AS to make it impractical to bring all of the class members 
BEFORE THE COURT. 

12. The individual amounts of each of the litigants are 

RELATIVELY SMALL IN RELATION TO THE EXTENSIVE LITIGATION NECESSARY 
TO OBTAIN SATISFACTION AND REDRESS AGAINST DEFENDANTS HEREIN. 

However, when the damages sustained by the plaintiffs' class are 

VIEWED IN THE AGGREGATE, THE DAMAGES ARE FANTASTICALLY LARGE AND 
BELIEVED TO BE IN THE MILLIONS OF DOLLARS, JUSTIFYING THE 
EXPENSE AND EFFORT IN THIS LEGAL ACTION. 

13. Common questions of law and fact effect the rights of 

EVERY CLASS MEMBER AND A COMMON RELIEF, DAMAGES, IS SOUGHT BY 
THE CLASS PLAINTIFFS. 

14. Common questions of law and fact predominate: 

(a) The right of all shareholders who properly tendered 

THEIR SHARES OF STOCK IN GREAT ATLANTIC & PACIFIC TEA Co., INC. 

TO RECEIVE $20.00 PER SHARE FOR THEIR TENDERED SHARES WITHIN FIVE 
DAYS OF i LBRUARY 13, 1973; 

(B) fHE IMPROPER ACTIONS OF DEFENDANT, GREAT ATLANTIC 

& Pacific Tea Co., Inc., and its officers and directors in 
bringing actions to enjoin consumation of the tender offer; 
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(c) The breach of fiduciary relationship of the 
OFFICERS AND DIRECTORS OF THE GREAT ATLANTIC & PACIFIC Tea Co., 

Inc. to its public shareholders; 

(d) The question of improperly preparing of the 

TENDER OFFER BY DEFENDANTS, GULF & WESTERN INDUSTRIES, INC., AND/OI 
ITS CHAIRMAN, CHARLES BLUHDORN AND/OR KlDDER, PEABODY & Co. 

(e) Whether defendants individually and/or in differen 

COMBINATIONS ENGAGED IN ANY ACT, PRACTICE OR COURSE OF BUSINESS 
WHICH OPERATED OR WOULD TEND TO OPERATE AS A FRAUD OR DECEIT 
UPON PLAINTIFFS IN CONNECTION WITH THE TENDER OFFER AND THE ENJOIN 
ING OF OR THE CONSUMATION OF SAID* OFFER; 

(f) Whether defendants, any one or more of them,are 

LIABLE FOR EXEMPLARY OR PUNITIVE DAMAGES BY REASON OF THE WILFUL, 
WANTON OR INTENTIONAL NATURE OF THEIR HARMFUL ACTS. 

15. Separate actions by members of plaintiffs' class would 

CREATE A RISK OF ADJUDICATION OF SOME CLASS MEMBER'S RIGHTS, 

WHICH, AS A PRACTICAL MATTER, WOULD BE DESPOSITIVE OF OTHER 
MEMBERS' INTERESTS WHO ARE NOT PARTIES, OR WOULD IMPAIR OR IMPEDE 
THEIR ABILITY TO PROTECT THEIR INTEREST. 

16. Separate actions by members of plaintiffs' class 

AGAINST DEFENDANTS WOULD CREATE A RISK OF INCONSISTENT ADJUDICATIO 
AS BETWEEN THE PARTIES, THEREBY CREATING INCONSISTENT STANDARDS 
OF CONDUCT FOR THE DEFENDANTS. 

17. The named plaintiffs will assure the adequate repre¬ 
sentation OF ALL MEMBERS OF THE CLASS, AND THEY CAN AND DO UNDER¬ 
TAKE HONORABLY TO REPRESENT THE CLASS. SAID PLAINTIFFS HAVE NO 
INTEREST WHICH ARE ADVERSE TO THE CLASS AND COUNSEL, FRED 

Lowenschuss Associates, who are capable and competent attorneys, 

WITH EXTENSIVE TRIAL EXPERIENCE, AND WITH CLASS ACTION EXPERIENCE, 
WILL PROPERLY AND ADEQUATELY REPRESENT ALL THE MEMBERS OF THE 


CLASS. 







18, The maintenance of this suit ac a 

AID IN PREVENTING A MULTIPLICITY of ^ 

__ ipl icitv of LITIGATION AGAINST TH-SF 

DEFENDANTS BY MEMBERS OF THE PUIKT.FFS' CLASS. 

19, Th,S 15 THE 0NLV KN »«N SUIT AGAINST the defendants 

the conduct co ~ eu ° f —« 

20, flT the time of the occurrences of the acts hereinafter 

"PLAINED OF, THE DEFENDANTS DID ACT Oil THEIR OWN BEHALF AND THE 

WOR „°EN AT OR D E EE ! NDANTS HERE,N ACTED T ~ ™ E,R AGENTS ' ‘^ANTS, 

WORKMEN OR EMPLOYEES, ALL OF WHO,, WERE AT ALL TIMES ACTING 
■THIN THE SCOPE OF THEIR EMPLOYMENT AND IN FURTHERANCE OF THE 

THE a GE ‘V NTEREST ° F DEFENDANT E ~T,ONS AND IN FURTHERANCE OF 

THE alleged business of said corporate defendants. 

GENERAL ALLEG/iTiniiS 

21. On February 2, 1973, defendant. Gulf s Western 
ndustries, Inc., through its authorized agents, officers and 
directors, and employees, and through the investment banking 
house of defendant, Kidder, Peabody 8 Co., made a public of-er 
AND COMMITTMENT TO PURCHASE 3,750,000 SHARES OF COMMON STOCK OF 
the Great Atlantic 8 Pacific Tea Co., Inc., to any and all 

SHAREHOLDERS WHO TENDERED SAID SHARES OF STOCK ON OR BEFORE 

Tuesday, February 13 , 1973 at q.nn p m 

' ia/:> AT ^ UU r.fl., EASTERN STANDARD TIME, 

TO THE DEPOSITORY, MANUFACTURERS HANOVER TRUST COMPANY, AND 

defendant. Gulf £ Western, agreed to pay $20.00 cash, net per 

SHARE, FOR EACH SUCH SHARE PROPERLY TENDERED. PAYMENT TO BE MADE 

AS SOON AS PRACTICABLE, WHICH IS INTERPRETED AS BEING WITHIN 

FIVE DAYS IN ACCORDANCE WITH THE SALE AND PAYMENT FOR SECURITIES 
TRANSACTIONS. 
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22. That defendant, Gulf & Western, and its chief operating 
officer, Charles Bluhdorn, warranted to the general public that 
THE PURCHASE OF THE 3,750,000 SHARES IN QUESTION WAS FOR INVEST¬ 


MENT PURPOSES AND THAT SAID DEFENDANTS HAD COMPLIED WITH ALL LAWS, 


RULES AND REGULATIONS PERTAINING TO SAID TENDER OFFER AND THAT 


THERE WERE NO LEGAL IMPEDIMENTS TO THE PURCHASE OF SAID SHARES 


FROM THE GENERAL PUBLIC. 


23. Defendant, Kidder, Peabody & Co., as investment banker 


AND SPECIALIST IN THE FIELD OF SECURITIES, AIDED AND ABETTED 

€ 


DEFENDANT, GULF & WESTERN, IN THE MAKING OF SAID OFFER TO THE 


GENERAL PUBLIC AND SAID INVESTMENT FIRM ALSO WARRANTED TO THE 


GENERAL PUBLIC THAT THE ACTIONS TAKEN BY THEIR CLIENT IN THE 


TENDER OFFER WERE LEGAL AND PROPER. 


24. The actions of defendant. Gulf & Western, Charles 
Bluhdorn, and Kidder, Peabody & Co., have caused wide percentage 
fluctuations in the quoted price on the Hew York Stock Exchange 

OF THE COMMON STOCK OF THE GREAT ATLANTIC S PACIFIC TEA Co., INC., 


CAUSING THE GENERAL PUBLIC TO RE-EVALUATE THE VALUE OF THE COMMON 


STOCK OF /* 5 P DUE TO THE OFFER OF PURCHASE AT $20.00 PER SHARE, 
WHICH CAUSED SAID STOCK TO RISE IN VALUE FROM A LOW OF 14-3/3 
TO A HIGH OF 18-7/8, WHEREBY CERTAIN INVESTORS RECEIVED MORE MONE'i 


FOR THE SALE OF THEIR SHARES AND CERTAIN PURCHASERS PAID MORE 


MONEY FOR THEIR SHARES DUE TO THE ARTIFICIAL PEGGING OF THE PRICE 


OF THE COMMON STOCK CAUSED BY THE TENDER OFFER. 


25. At all times relevant hereto, the Great Atlantic 
a Pacific Tea Co., Inc., and its officers and directors who are 


THE NAMED DEFENDANTS HEREIN, OWED A FIDUCIARY DUTY TO ITS 


SHAREHOLDERS, 


1 

h 
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26. That in breach of said fiduciary duty, the officers 

AND DIRECTORS OF A & P AND THE CORPORATION ITSELF INSTITUTED A 
LAW SUIT TO ENJOIN GULF g WESTERN, I N C., AND/OR KlDDER, PEABODY 
& CO., FROM PROCEEDING WITH THE TENDER OFFER TO PURCHASE AND PAY 
FOR THE 3,750,000 SHARES WHICH WERE PROPERLY TENDERED PURSUANT 
TO SAID OFFER BY PLAINTIFFS AND THE MEMBERS OF THEIR CLASS. 

27. That said actions by the officers and directors of 

A & P AND THE A & P COMPANY WERE IN BREACH OF THEIR FIDUCIARY 
RELATIONSHIP TO THEIR SHAREHOLDERS, AND SAID ACTIONS BY SAID 
DEFENDANTS HEREIN WERE MOTIVATED BY PERSONAL GAIN AMD AGGRANDIZE¬ 
MENT, AND TAKEN FOR THE SOLE PURPOSE FOR PERPETUATING THEIR 
EMPLOYMENT STATUS. 

28. That the actions of A & P and its officers and 

DIRECTORS WERE^NOT IN THE BEST INTEREST OF ITS SHAREHOLDtRS AND 
WERE, IN ACTUALITY, DETRIMENTAL BOTH TO THE A S P COMPANY AND 
ITS SHAREHOLDERS IN THAT LARGE SUMS OF MONEY WERE CAUSED TO BE 
EXPENDED BY DEFENDANT, A & P FOR PURPOSES OF OPPOSING A TENDER 
OFFER WHICH WAS BENEFICIAL TO THE SHAREHOLDERS OF A & P AND NOT 
DETRIMENTAL TO THE A & P CORPORATION. 

2S, That the officers and directors of A & P expended 

MANY HOURS OF THEIR TIME AND THE TIME OF OTHER EMPLOYEES ON THE 
PAYROLL OF DEFENDANT, A & P, FOR THE PURPOSES OF WRONGFULLY 
OPPOSING AND DESTROYING THE TENDER OFFER AND THE OPPORTUNITY OF 
THE PUBLIC SHAREHOLDERS TO RECEIVE $20.00 PER SHARE IMMEDIATELY 
FOR THEIR SHARES OF STOCK, WHICH WERE, AT THE TIME OF THE TENDER 
OFFER, SELLING AT A SUBSTANTIAL SUM LESS THAN $20.00 ON THE 
New York Stock Exchange. 

30. The actions of the officers and directors of A & P 

ALLEGEDLY ON BEHALF OF A a P, TO PREVENT THE PLAINTIFF CLASS OF 
SHAREHOLDERS FROM RECEIVING PROMPT PAYMENT OF $75,000,000.00 
FROM DEFENDANT, GULF & WESTERN, WERE A WILFUL AND WANTON INTER¬ 
FERENCE IN THE CONTRACTUAL RELATIONSHIP AND BUSINESS DEALINGS 
BETWEEN THE PLAINTIFFS' CLASS AND DEFENDANT, GlILF & WESTERN. 
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31. That each day that payment for the tendered shares is 
DELAYFD, THE PLAINTIFF CLASS LOSES $12,500.00 IN INTEREST. 

32. That in the event the tender offer is not consumated, 

EXTENSIVE DAMAGES WILL BE SUFFERED BY PLAINTIFFS AND MEMBERS OF 

THE CLASS IN THAT THEIR STOCKHOLDINGS AND VALUE THEREOF WILL BE 
GREATLY REDUCED. 

WHEREFORE, plaintiffs, on its own behalf, and on behalf of 

ALL MEMBERS OF THEIR CLASS, DEMAND: 

(a) that defendants individually and jointly be 
ORDERED TO PAY $75,000,0U0.00 *US THE LEGAL RATE OF INTEREST 
from February 19, 1973 until the date of payment for all tendered 

SHARES; 

(a) THAT defendants individually and/or jointly be 

ORDERED TO PAY ANY AND ALL DAMAGES TO PLAINTIFF AND MEMBERS OF 
PLAINTIFFS' CLASS OCCASIONED BY THE ACTIONS OF SAID DEFENDANTS; 

(c) IN THE EVENT A DETERMINATION IS MADE THAT 
DEFENDANT, GULF & WESTERN INDUSTRIES, Inc., IS NOT PERMITTED TO 
! ACCEPT THE SHARES AS TENDERED, THAT THE DEFENDANTS INDIVIDUALLY 
AND/OR JOINTLY BE ORDERED TO PAY ANY AND ALL DAMAGES AND LOSSES 

SUFFERED BY PLAINTIFF AND PLAINTIFFS' CLASS DUE TO THE ACTIONS OF 
I SAID DEFENDANTS; 

(D) THAT PUNITIVE AND EXEMPLARY DAMAGES BE ASSESSED 
AGAINST DEFENDANT, GREAT ATLANTIC R PACIFIC TEA Co., Inc. AND ITS 
OFFICERS AND DIRECTORS FOR THEIR WILFUL AND WANTON INTERFERENCE 
WITH THE RIGHTS OF THE SHAREHOLDERS OF A & P TO RECEIVE PROMPT 
AND FULL PAYMENT FOR THE SHARES AS TENDERED; 

(e) That defendant officers and directors of A & P 
be ordered to reimburse Great Atlantic & Pacific Tea Co., Inc. 
for all expenses and lost time occasioned by their interfering 

WITH THE PLAINTIFF CLASS FROM RECEIVING PROMPT PAYMENT FOR THE 
TENDERED SHARES; 


" s-,- 








t w u 

(f) that defendants individually and jointly be 

REQUIRED TO PAY THE COSTS OF THIS LITIGATION, INCLUDING REASONABLE 
ATTORNEYS FEES AND COSTS OF GIVING NOTICE TO ALL MEMBERS OF 

plaintiffs' class. 

<G) SUCH OTHER RELIEF AS THE COURT MAY DEEM NECESSARY 


H 

hi 


AND PROPER IN THE INTEREST OF JUSTICE. 


FRED LOWENSCHUSS ASSOCIATES 


BY: -- 

Attorneys for Plaintiff 
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TENDER OFFER TO PURCHASE COMMON STOCK OF A.*P. 
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Tender Offer to Purchase Common Stock of Ai-P 
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Tender Offer to Purchase Common Stock of At-P 

If i s: Kkho'dir desire*. lo r.cccpt this Oder and time will not r*"imt his 
1 rttn nf lender i.> i n.h d i Dwfcsiti*y lit'r ; the expiration of the Off- r, 
hn tenor may hi rt: .i• • 1 ,1 h.'. stock ccrtil -:es, lc;:th:r wd.i a itr.r-.lv 
r*e L u:c'l letter of I :r ni any other rctti.ed do*, intents. h , s I :,n 
rlepo'ii >1 v iih a i rr of any national srcc • l jc:.rlan.,.' oi *e . .tt it .l 
A'\n i.i’ii n of Sr 'lit . Dealers, Inr.. nr a net. I hank • tin t . i.i- 

p.inv in the Unite ! v-1 the Depository . ic • tsc.l t”.«»i t« t 1 - • m- 

non nt (he Offer i< I prm or lette In m ;> n mi i Inr, . In. trust 
company .selling th ime oi the !Odder, ti e no. . i. h. *•. 
tcnr r.c t r.-. l the 1 ria' -irihcrj cf the cer t .ales rcp.c'.ci'tit ii . . 
nvl jiatir ; tha. t’• : r 1 : :s beinj r.tsdr thi .ihy and ti: t sr ,iti> 

•i i ' th ck ni lie;. ojether with the I nter of 'Un ler . cih-. 

reqn.red dncun nis s M >»» |orw...v,c l oy ; tefi Mcmhcr firm. 1 tn r 

col pan- to if li.p • i ry. 

I he delivery of ih L I eitcr ot lemlcr . nrl the h _c;st •> r of in I'O-r 

'• ill .(institute an a. i ero ent between the l idem ; »:<s,i.h de. I t 

n acordincc v.uh il . terns of th 1 ', r ifler, nly r en 'ha . lv - I i ett-r 
ol i n- . or a : i pr. i.t et letter fas pros -.1 at . * > ( . ,i > n. r i 
n itiou.i! cctiriti < :! i -e or me N:...c • • •! .Vvunt- . s. 

In •. or .» b.nV i i trio t . ...;v.ny in thi I <tc-f >.t..tr., is rc> • ,»eii 1”. tiie 
I'.posii try. 


* lofnrmetfon r ith r'veit to G ft; V/rtri P" 1 tcrl Mar Gft Wisa 

doer tlrt<1 n-i p.anypr: .-pJly cr.j;a;;:J m t.nnrc; ; and lit. > • •• sw'icr* 
Mr ’ np ips't-ar. e. the pri ilton aa-l ilist;.‘ !. a of iron l: • r . n <| 

lr ion ii • erics n. o lei-, a time . the p>, i ».f ,• I 

rrod. is, p.ipr: pro-!' r "1 building rr di .,s .! .• man Haiti :r : .,pi '. 
ti e product!'. of p»< 1 ' is, the dc.pih : n . . autoir < \s • ■" cm. it 

r its .end the 'naojiuc'.i - of heavy mat;:i:::ry, other ca; ',.1 ; • . ti a 

number of ot!:tr industru:, ducL. 

G ? vr >>. n*'—.— • —- '‘ rt v'''i its btitnew add'ete r* t Gulf & 

V, ;ib B.' a, 1 'ft 


1 *o*>'-c I i ' ' :.s ■' r:~, c’ A ;■ I* Ccsmon Stock 

f • . C'* ’ *•*? T* *** i . * ' I . r* * • I#( ,/l f| / K) 

<:r ... ' ■; : ' .. - » i . * . n, .z ' jJ » v«iil obtain 

t hi - , r. i. . ‘ ! jJu h-iciu ; cf s .ic.s 

tiofv 


( 


(■: \/ i 


. i” 




•s i ■ ' io t - ; 0"'r • s r i I 'veiinient. 
. ci ..if it will seels to p 1 . ha.erny 

i L 


.* cfj "i. Oft's/t I I.C45 POO shares ofCom 
m-ti S -■ efj ot thi cutii.iiulini; (hares (f 

■ t ' !■' »7 :l s’a.k fhr *s in r - t tret ctions di ut* the 

p I , 1 f' *i • i \ ti .rr.t.. / 1 at price*, mm—. firm 

(’*; ' . ; : f •*." r •: hr; 1 ri/l/.OO of »• eh S'- durms 

t' p ' .■ *y I.* jf: i $17 i p;r i" r 

h : ' . ’ . t: * ; ft '; J .• T. Ah'" t, T* ‘ or Vi ? 

rrcii • • f < 'h ') D acre \ ice 11 atrrr •'! oi to : It. . I of Iti. 

i . . .. ortion jf Net : Amcnoa cVosocia's. i. , •’< 

H'b.i " orn, l luirr a of ihs Board ot t< , V Martin 

S D.,.i i*?. r . - .c ent of (i ft W. Joe! Dolkart, Senr ih.itner of 

."'■mp II* ...ter ft t' •> r»f«si n** ml f i *.icr.il Conn,! ami Se rclaiv 

■ . J.'hoil I’ . ' liai.r>. i ( I Cl W's I xcctitive f aminil c-, I) 
Islet * u'lfui. Don f f( ton. E* ..titive \ ise I’resident ol «iV,'; I tivrl 

Jnd" on, Ih. • .!e: o’ > f. \7. JudJ l.ciphtan, Chairnun ol the Board of 
I ■ ici.i Indu'.t'ic*. 1 . ’ ■•*, S ixvicn. Chairman of ihe Heard and 1’ies- 

i "if Omsers. /■ t: n ( orp-ration, a (> ft W subs. Ii i>, 1 It Nc.lnd, 
t nsral T. ire. of S r t Growth Tool. I .id, of U o.t.tn, 'Ire, an in¬ 
i' lt».crt * .t' -r.'hr l.-.vin ich'r- , Pre'Jem cf M.ireu; Schh s ft Co Inc 
V.V mi ‘ .n vnl! ‘ J. to. /.‘.so.ia'es; Samuel f S ihe.imm. President 
of (i ,h V, nd.t:c: A Smathers Senior Par ner r < Sma’hers ft 

Merrigan, rtternevs nd liiroH 1 ? rhi. Chairman of the Hoard ol Ire 
New »c: / v. r- /. • i.i •' V idmry. Ihe other .**Ii v t *. of < , f 'V 
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Tender Offer to Purchase Comnon Stock of AfrP 

art G " H. I’ittx, S.n r Viet President Manufastonn \ Ned I • II. Vice 
President: Alvaro I s Vice President Operat. .is .» ■■..ini t) i albcip. 
\.cs I’ri ilent Ope a on-.; Norman R lor.on, We Pi sid-ni an.I Ire 
'urci; M. ion fl. i;_ 1 nder. Vue President—Txrhnuloity. Pobeii I four-, 
1 Vice rrcs.deir: and i’ Mcltrt ( ounsel* 1-. W he ley, \ n c Pi evident >pera 
lior.s; V ib-.« M r, Vice President—hnt ,ce Rc!.tiuiv>, La.-,.once I 
l.evinv-n. Yu: Pic-./J.nt: ( irorge A. fxnptin, Vu* Prcsidem-t tr»lit"i\. 
Vic" r ' N'titl. \ » . rsidcnt. Gerald t loll! iler. Vice Ibc :.'-ni. I r : k ' 
Pop’ \t ' Pr. i'-m Operations, James I. £>o». V ,e President 1 »i 
i on, P.icl..'rd I) Stc.Jr . Vice Presid.-.n; .r.d William M I l.itlcv < .mi- 
( iroi!:r. 

Chari'-. ’' Plulvlnrn < hairman of the It* ml and chief executive officer 
of(, tW. 170 i !: hares ol comm i >rc i ol I he lloh .sk < o nor non 
Uoiiac.' 1 i horn ’ '"o of the outstanding I -res o! v h m*h i > amt . ■> 
director ol l-'-a'A Pnh<eh owns ami pp-r V a chain of xupen i ri n 
li t N .. Y< metro o'ltan area Mr. Ilf.ih nn has p aced it hi- .-I 

1 'nS.it . n-mr-'-n >lc . in a voting trust ar <1 has icmlci I hix n c .: • ■ i x 

, i director ol Toha' 1 c '- live ax of I thru ' I '. ' filer c lit c-ix 

or dii to - of Vi t:\J- ' ears. Abhi it. Pi > it ar. • I ex cn also 

lor i It ' act. and '.a.e al.o lendcrc ! :l..ir resipnitionx a hi- to, f 
Hoha.k ■ relive c J i .'. rtiary 1,1971. 


Dixie'.ndl end I’istrlbiitions. I A . P I >, ' split i n ■ < i- 

t, in Mock . con-'imc nr otherwise cii'np: if.-f -ex i l ( am n Stock dor 
it.. v. • pen cnev **f »his Oiler, appropriate , .i- • ment in i- • -,i.' 

. i >cr of s'-r; offered to bipiu ha Ip siunt to ih (< . : | 

' vex | ,i cl .i ill hr made, if . 1 dd dr •• i • do ' . I or 

dot. minion Oi issi ' an; t"jjt». v.ith r. I * • ir M, i. or 

, -hie ml j J'»ofr« r>J oi.i date • ..un- ,. •* • i-xi - iu< W ■, 

r-.o t*. on f -toe'; Irar.dcr records < / ’ • t ■ '•h • • h • >cd ir- 

nit to this O'fr then fi) I Hr purtha-C . . per Ti.tr.- 'o' . 1 < • W 

n • I.ni to ihYj (iter will I— r •' iced h ■ the a • O' a . I.vid ■ ai I 
i i the ,tio,s a*n. mt ot any such ilist'il uti m or r :. :« • n * r.< r in I? 

■ r u t hv the tf .tern- mo LholJ*r. to :h- IXpo-n.. |. th- mu t 

< i fi \V; ind |ic". ,i, ■ cli icr.iiitancr or ; oprenr a -io nvr 
may x- hhald il. ncltr: price <.- c (net f- ii tor ; renas- . .e e 
..mourn or xa - ■' >uJi -•.her d- 'r.l .. n<n rlits a. t. anv m. p a- 
chased by (, (. \/ I , i r.rt •.ransfci.cJ .a '« A \» i name prior m .* -.-.i .1 
date thc.cfor. 


7 Co'-t-'■• ! f»rt* r i r L 'V v. iil pxv to r bin' 'nr dca r vl.o . ■ nfi d-cr 
of ih? N. t nal /' •ua'iri” if Sc. . .ties IH ' *> Inc or ,.nv t..- i ? ' .i 
■■ho ?p"es to s« . nm to the Rufcx ■ ; I a I .vice ■ ». S ■ n or 
.in.- member < • nata.i al tr.tic. • h. ■ . ,r ar- > . ,n'> 
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Tender Offer to Purchase Common Stork of AfrP 

V/ reserves the td’-ilute ri,»ht to rr.i: an> mid .,'1 trn.l ,s „„i 

pioperlor-ncr owaiveinyj .csub.ritiesorcoMitionsnrtcn. rr m-, \v ^ 

interprety.. >i of t:.= »<. nv, - * conditions ot ths OfTtr findudmr th-- ,-v.nr-- 
tions m tl, J.cticr of 'Under) will fc- final. 

Ci A W hi-, filed v ih'he Sccur.i es jinii t c'Kiii;e < . t: ,i , t , • - 

• ’'•nt purj.ia-.’ to Rule 1 1J of the < .eru-r.il F! trd l(r R .. 1 .,t.,., i . i 
i,ciiriticv Eitthange Ac' of I*'34 furmwimg err.- n infom< iimn wnl-, i n i 
to thi. Over 

Questions or requ-sts for assistance nrfn.op.C' ,,r |t,,. oilr- 
| the I etter of Tinier ».ia> he directed to the It.. -r Manager th i 
i positary or 

r>. f. i:r\c; & ro. i:«. 

20rsTh-<>. r t V'-re 2 \r<li Ulscr-idr Pl.t/. 

New Tor:., V V Vr 10005 Chirgo. Illinois Mlftuo 

<212>2t>.5r«M . ;i:rft ntli'Jo.Si.Ht (»>l|.-n. 

I * id A Western Irul-rirle*, fnr. 
f - Ilf A. Western PI. 

S* A.>rk. Nr V. .| k ’ ‘ 

Ihelet'e of lender -n . i ettituates |i \r Nh.-r %h • 

'.ou, sour hrohei or h or »r-•• t company to theFrps ui /.-■> ,< v 

Depositary .- 

M ir '.ncturrrj Hanoi :rTrust hninany 
< -pi-rate Trust Oep.ririiu 
•I f ew ictkPIa,- ! —tf'di fsnr 
New York, Ne./>nrl i'' 5 

I he l''.dci M,in. per lor t.is 'fer i» 

Jliddcr, Tcabody^ Go. 

Incorporated 

JO 1 Jcnovcr f^uere, New Yorh JV-v York ] 01)1)5 
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Tender Offer to Purchase Cannon Stock of AfrP 


n-’:s fPl h r!1 j? •. 

’ * /. 

■ ~i " Hi' trfju!i ; r.„c’ I 

Hie rncthoj you l .: to c_ 

i Tf'n trot there: or / .T f i 
tl m'-J ci „!,,e onl/ ' :a f ' 
i-• ttd that II. utcd. ! u..; L . w .. 



■. 1 by t... 1 y-y.-_....rs 


rercfuily rnd ilpo t*-*, T -"Mr it 
tt-r cf leader r.-./ b: reiunttd 
OiTer 

J r:iy *;-"mr!Ps.o : c-riifica*?} 
t'i r. If, Lu l d ci/ will be 
. If del.s.-r ii t rv, it jus 


t. rr‘j' n*pnoN c? c' , :!V'*n rricrc TC* oETttf> 

' i r r et **•! t’f 'nr..'-'1 ►* b-’ - y f \ t' -y »poe«r on one nr iimre. of sour 

i’ r 't i.rrtttr "t i... Ji ' * / , Coir.rt" . Lick. I :’.rr .he certifi.at: nur-berti) mi 
tne i. ci iniiCju.i i'Cu. .... l... y.o s.uh .3 I. nder in lb: boxes in ..cil. J. 


II3X idr: ufic. tioncr I 
•xi: !.*. rilyNunfctr: | 

I Nr.rnt and Address: 


Cerffn it: 

; ibtr 

Number of | Number rf 
Shrct Siiurt 

Pepi. -ntcdl ier’::;J 
by ; from 

Cerliiicate Certificate* 











' If von desire to tender tf'S than ell tb e .hares sshich are e- idenced bv any certifi ate which 
K; P’e indic .tc , l this c'- n the number v. 1. >0 n with to tender. Otherw. •. it 

s. I tea**. : I that all ib ....t.cs csi. .:d by the i.u! :ed certificates am tendered. 


n VPK 'Al rAVMb.Ni TNMKT.f tjo.NS 

III. Ml ! > Hi ll II NDLRS 

To be lomplel* t ONLY if rrnr'eds l.j 
to be paid lo prhrr Ih ri the re 'di :tl 
holdci fi or to l-e riadc 1 lo i.i. d.l. csj 
• ■•'lei than that jisci. l u.c. 


If a ne-ber of any national secu'ities er- 
c v '.n- i c.r ih: National Assouiati sn oi Secti- 
t.lies Li-alers, Inc. or a f retyi d'aler who 

1 0 O'cc.l in connection .sith .he O.Te. to 
CC 'or i lo th: Holes o! Fair Pr .i .: of 

Issue and ma 1 check to 


jj .1 .'. ' a’- -n oi nrrv n n-i i| b 'A 

or ir. ’ • • mpjny >ol.in:d tb \ t er, jn r. 
s id .hr ollfovipj infoimai on 

N,<m' ____ __ 



(f MU) 


Name of f irm 

Addle-* .... 





Ir.’ividu«l 

Z'pt 11: 


Adtf'csv Cit\. Slav and /1p ( oflr 


I be avc 'plan, r .1 mnipen v, non by sue h 
l' r m uill k >p tuntr a repir nia'ion ihs* "ikii 
fiiri l> .• phi ent-ir I in an, a..ii> is | iclubj-r I 
by the v i.nii •% I'x.hau. • \u of ' i>. nr th» 
»ppli: de ru - end reuulai <>ni th- •nmdri i 
tonne.lien w.ih M.th '<sln.it ition. 
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Tender Offer to Purchase Common Stock of A*p 

f ■'•c deliver iOr cheek t 1 r n VfT'e! , i ‘or ihe i#r - cu . 

rnj, , Mrc, speemtd b.W «$ 

.. 'I authority herein conferred rrr--eed lobe cr>n f errerf*b II .m. , lh , .i 

> '■« *h»'l *; 

The unde. yied here,-/ or 


; .-r:. /.aircrretentiti c: -- mdi-j.gnjo'.he,:: ' .w,, ' '» " r ' n " : 

erawsassu; zvzssr&z.- .*•'«*»< 

, - «3f;fi5fc i5\V ■; -resa- ; :v«S^rKr'- 
• ..Mi-.- .. 


'.rca C '4t and Telephone hur.":i 


irlea'e dale! 


(Signature!*) ol Shareholder!- n 

(Must b» jig i'd by rcgi-ieicd holden ■ exactly m 
nune(M rppear in certificated), or by pc >. . n < t an 
(homed o become reg-.trred holdertv. . i; ,ti.'i 
caie(j) and document* transmitted ) 

Name..._ _ 

/.ddrtsj__. __ 

Signature!.) gnarintred by (Set Initructlon 3). 


t f jen hr 1 
t° > crpi t}.* ( 

* I tlllt • f 
s .i. I a-. • 
i r rni.n; 

t i.kf 1 . s 

f ».!) 

■ ’l ■' r t r 


’* f r f ,A A T » 'snvnrn *• 

*'ter mu't, 31 • • . r - 

" r 1 Jfful' -r i 

J I rte n, >; , »* 

him 1 •• t 1 # 

• ‘jvidf.i». fiitj &!] »• 

’ ‘ e f*cp' \iu». * * 

- ' c vtir • it n • l 
n Sijndi J 1. rr - * n 1 
' l Ter it ttcrjr t 

• «•:: r \*f ^ iCvc.vcJ 1 j 1 
(f •• fc* • Uiri,- f • j 

•' » f i n.- (his *rt 

Ifjit la»ft . t 

K '*r»f• -f ,• 
! • hr i* t ( . n , 

• ’• : ’ * ir* pc, •* 

. . n mi rf r ■ 

n I the 1 . 5 

» -r ■ • .'I r 1 . ‘ • t I 

tf r ;t.c «*I 1 ; . . 
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!C 1 
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i *n» :d 
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UY >’ 
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derfd c*rti«cttM mint t-e properly rodmitd r' neorn- 
r ' » rrr r. I y rfCliltd *lfnk p»* e , ,,4 ,c, 

^'tn- .»•: J r; 41 . fil ,, fin |Sf | ? *, ’ j ;<,dci 

m;itl l, c f . f. ! r. • r'«>id'd : h* 

. 4 * « 0 If .f ’ < tidfr j* Mfr'tl h' f'hrr »S>n 

•j r< ’ :r - 1 • * the cernf.erf'fs tr Km;- * 1, 

VV*'‘* 1 r ' - P fo Pf r l> ff.tl'l 'I *, a. v •- 
r J hy • r r r f '■•r.uted kck*. i - ,h* 


r• p f r ««’> uied itc-H». j, ,h c 

** f ilfr -* ' r "<B su«r .nteeJ ^ Til n 

1 d * «. ihe arcoirp • .n- j f - t p 

1 Ten.- rr . I • r. iv eteiu‘f' 1 . : s :,r.. 1 

f' • . ntlc* ! . "»v..| j irt J ns try-1. n 

' J'» . « < t 1 .1 n• xcnrrr.ip. a t .o.»- ■ - \ m • 

1 r f Ic -i • 1 fti.hmitted V li r. • *■<*. 

IOf ' ' f: ' 'Ki \ . jrdiaP , cfflifit ■ f I 1 tp. . r*» 

'* " •• » ••• offers .HI -ig f, . , k , ,p Jk 

7 s ’ : r Pj-i d h» evident* ■*> :y 

l) .vviIji .. . 1 pner> ^ . h--« v > 

' r * i NV -,e • f s full dm rr • t l ; r , *ir ,n* 
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GULF fk WESTERN NOTICE OF MOTION TO DISMISS 
THE UNITED STATES DISTRICT COURT < FMed dun « I 1 *. 1973) 

FOR THE SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
Individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated, 

Plaintiffs, 


w. J. KANE, H. J. BERRY, 

R. M. BROWN, JR., W. CORBUS, 

D. K. DAVID, H. C. GILLESPIE, 

J. S. KROH, E. A. LE PAGE, 

R. F. LONGACRE, M. D. POTTS, 

J. M. SCHIFF, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, 

W. I. WALSH, N. F. WHITTAKER, 

J. A. ZEIGLER (all of whom are 
officers and directors of 
Great Atlantic & Pacific Tea 
Co., Inc.) and GREAT ATLANTIC 6 
PACIFIC TEA CO., INC. and C. G. 
BLUHDORN and GULF & WESTERN 
INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 

Defendants. 


Civil Action No. 
73 Civ. 2021 
(KTD) 

NOTICE OF MOTION 


SIRS: 


PLEASE TAKE NOTICE that pursuant to Rule 12(b)(6) 
of the Federal Rules of Civil Procedure the undersigned will 
move this Court for an order dismissing the complaint herein 
on the ground that the complaint fails to state a claim 
upon which relief can be granted, as is more particularly 
set forth in the annexed affidavit of John A. Guzzetta, sworr 
to on the 13th day of June, 1973, before the Honorable Kevin 
i . Duffy in Courtroom 120, United States Courthouse, Foley 
Square, Now York, New York, on the 3rd day of July, 1973, 













at 9:30 o'clock in the forenoon of that day, or as soon 
thereafter as counsel can be heard. 


Dated: New York, New York 
June 14, 1973 

SIMPSON THACHER & BARTLETT 
Attorneys for Defendants 
C. G. Bluhdorn and Gulf & 
Western Industries, Inc. 
Office and P. 0. Address 
Che Battery Park Plaza 
New York, New York 10004 
(212) 483-9000 


TO: 

MESSRS. CAHILL GORDON & REINDEL 
Attorneys for Defenant Officers 
and Directors of Great Atlantic 
6 Pacific Tea Co., Inc. and De¬ 
fendant Great Atlantic c. Pacific 
Tea Co., Inc. 

80 Pine Street 
New York, New York 

MESSRS. SULLIVAN & CROMWELL 
Attorneys for Defendant 
Kidder, Peabody 6 Co. 

48 Wall Street 
New York, New York 

FRED LOWENSCHUSS ASSOCIATES 
Attorneys for Plaintiff 
1822 Two Penn Center Plaza 
Philadelphia, Pennsylvania 19102 
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AFFIDAVIT OF JOHN A. GUZZETTA IN SUPPORT OF MOTION 
THE UNITED STATES DISTRICT COURT (Dated June 13, 1973) 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

--- -----x 

FRED LOWENSCHUSS, Trustee for Fred : 

Lowenschuss Associates Pension Plan, 

Individually and on behalf of all : 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 

Inc. who are similarly situated. 

Plaintiffs, 

vs. 

W. J. KANE, H. J. BERRY, 

R. M. BROWN, JR., W. CORBUS 
D. K. DAVID, H. C. GILLESPIE, 

J. S. RROH, E. A. LE PAGE, 

R. F. LONGACRE, M. D. POTTS, 

J. M. SCHIFF, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, 

W. I. WALSH, N. F. WHITTAKER, 

J. A. ZEIGLER (all of whom are 
officers and directors of 
Great Atlantic & Pacific Tea 
Co., Inc.) and GREAT ATLANTIC 6 
PACIFIC TEA CO., INC. and 
C. G. BLUHDORN and GULF & 

WESTERN INDUSTRIES, INC. and 
KIDDER, PEABODY & CO., 

Defendants. 

STATE OF NEW YORK ) 

• ss • z 

COUNTY OF NEW YORK ) 

JOHN A. GUZZETTA, being duly sworn, deposes and 

says: 

1. I am a member of the firm of Simpson Thacher t» 
Bartlett, attorneys of record for defendants Charles G. 

* 4 

Bluhdorn ("Mr. Bluhdorn") and Gulf & Western Industries, Inc. 
{"G&W") and I am fully familiar with all of the facts herein¬ 
after set forth. 


( ivil Action No. 
73 Civ. 2021 
(KTD) 

AFFIDAVIT 
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2. This affidavit is submitted in support of the 
motion by the aforesaid defendants for dismissal of the 
complaint. 

Factual Background 

3. On February 1, 1973, G&W publicly announced 
its intention to make a tender offer for 3,750,000 shares 
of the common stock of The Great Atlantic & Pacific Tea 
Company ("A&P"), constituting approximately 15% of A&P's 
issued and outstanding 24,875,224 shares. During the year 
prior to the tender offer, G&W had acquired approximately 
4.2% of A&P shares by purchases on the open market. 

Basically, the terms of the tender offer as 
extended were as follows: 

(a) G&W offered to purchase each share tendered 
up to a maximum of 3,750,000 shares at $20 per share through 
the close of business, February 13, 1973, the date of 
expiration. 

(b) G&W could purchase any additional shares 
tendered on a pro rata basis at $20 per share. On February 
9, 1973 and at the hearing in this Court, however, G&W 
announced that it would purchase only 3,750,000 shares and 
it has, accordingly, returned all shares tendered in excess 
of that number. 

(c) G&W stated and maintains that its proposed 


purchase of the A&P shares pursuant to the offer was to be 

an investment. 

(d) The offer has since been extended to June 15, 
1973, with respect to only those shares, net of withdrawals. 
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now held by Manufacturers Hanover Trust Company, the Deposi¬ 
tary. No other shares will be accepted. 

4. The categorically negative response of A&P's 
management to the tender offer was swift. On February 2, 

1973, A&P management caused a press release to be issued 
indicating its intent to "vigorously oppose" the tender offer. 
A&P's management, without consulting any investment banker 

or other advisor as to the adequacy of G&W's offer, deter¬ 
mined instantly to oppose it in every conceivable way, and 
by press release attacked the price of $20 per share as 
"inadequate and not in the best interest of our shareholders." 
It was undisputed that A&P's stock had not traded for as high 
as $20 a share during the six months preceding the offer; its 
dividend had been cut significantly in recent years and on 
January 4, 1973 was omitted. 

5. During the weekend of February 3-4, 1973, A&P's 
management mailed a letter to each of its shareholders and 
caused it to be in nationally circulated newspapers. The 
letter, in essence, (a) restated the claim that the price of 
$20 per share was "inadequate" for the A&P stock; (b) claimed 
that G&W was trying to acquire A&P stock at a bargain price; 
and (c) asserted that A&P lawyers were investigating the 
possibility of antitrust violations, in obvious preparation 
for court action to interdict the offer. 

Procedural Background of the 
Instant Action 


6. This action was commenced on February 15, 1973 
in the United States District Court for the Eastern District 







Of Pennsylvania (Civil Action No. 73-339). (a copy of the 
complaint is annexed hereto and made a part hereof as Exhibit 
A.) Jurisdiction is assertedly based on unspecified sections 
of the Securities Act of 1933, 15 U.S.C. S 77a et se*.. the 
Securities Exchange Act of 1934, 15 U.S.C. §78 et se^. (the 
"1934 Act"), and rules of the Securities and Exchange Com¬ 
mission promulgated thereunder. Plaintiff is an attorney 
suing as trustee of a pension plan which allegedly purchased 
2,000 shares of A&P on February 2, 1973, one day after the 
announcement of G&W’s tender offer, and tendered them to 
G&W on February 13, 1973. Plaintiff claims to represent a 
class comprised of all A&P shareholders who tendered their 
shares in the G&W tender offer and seeks "damages" of 

$75,000,000, the total amount G&W had offered to pay for the 
3,750,000 A&P shares. 

7. According to plaintiff, the essence of the 
instant complaint as against G&W and Mr. Bluhdorn is "to 
enforce consummation of the tender offer". Complaint in 
Lowenschuss v. Gulf & Western Industries, Inc. . Civ. No. 
73-1024, (E.D. Pa., filed on May 7, 1973) m8, 32, discussed, 
infra , paragraph 9. 

8. On March 16, 1973, defendant A&P moved to 
transfer this action from the Eastern District of Pennsylvanic 
to this Court pursuant to 28 U.S.C. 51404(a). On or about 
March 26, 1973, defendant Mr. Bluhdorn, chairman of G&W and 
its chief executive officer, moved in the Eastern District 

of Pennsylvania to dismiss the complaint or quash the pur¬ 
ported service of process on the grounds that he had been 
improperly served and had no contacts with Pennsylvania 
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Which would support jurisdiction in the Eastern District of 

Pennsylvania, on April 2 , 1973, the Eastern District of 
Pennsylvania, pursuant to a memorandum and order of the 
Honorable Clarence newcomer, ordered that the action be 
transferred to this Court and that all further proceedings 
be stayed until further order of this Court. On May 4, 

1973, the original record and certified copy of docket 
entries in the Eastern District of Pennsylvania were trans¬ 
ferred to this Court where they were filed on May 7, 1973 . 

1 9. On May 7, 1973, plaintiff filed in the 
United States District Court for the Eastern District of 
Pennsylvania a second purported class action against Gsw, 

Mr. Bluhdorn and Kidder, Peabody s co., i„ c . (-Kidder-), 
the dealer-manager of the tender offer, alleging, inter’ 
ilia, that they had violated Sections 9, 10(b), 14(d) and 
14(e) of the 1934 Act (15 u.s.c. SS781, 78j and 78n) and 
seeking compensatory, punitive and exemplary damages. The 
motion of defendants Mr. Bluhdorn and GsW under 28 U.S.C. 
51404(a) to transfer the second action to this court is 
pending in the Eastern District of Pennsylvania; the answer 
Of the said defendants was filed June 4, 1973 . 

Procedural BacV wound of Gulf 
& Western Industries, Inc 7~~v~~ 

The Great At lantic & Paclfi/. 

Tea Company, Inc . ~ 

10. An action entitled Gulf & Western Indus- 
tri es, me. v. The Great Atlantic s Pacific Tea Company 

—' ("G& w v. ASP -) was commenced in this Court on February 
5, 1973 (Civil Action No. 73 Civ. 536 (KTD)). The complaint 
alleged that ASP had made false and misleading statements 
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in opposing G&W’s tender offer in violation of the 1934 Act. 
G&W presented an order to show cause on its motion for a 
preliminary injunction against A&P and requested a temporary 
restraining order. On the same day, A&P answered the com¬ 
plaint, denying its material allegations, and alleging several 
counterclaims against G&W and third-party defendants Mr. 
Bluhdorn and Kidder under the 1934 Act, SI of the Sherman Act, 
15 U.S.C. SI, and S7 of the Clayton Act, 15 U.S.C. S18. A&P 
also applied for an order to show cause and a temporary 
restraining order. On February 6, 1973, both orders to show 
cause were signed and made returnable February 9, 1973 and 
both applications for temporary restraining orders were 
denied. 

11. On February 7-8, 1973, G&W and A&P conducted 
limited deposition discovery proceedings. On February 9, 

1973, a hearing was held on the cross-motions for preliminary 
injunction, at the conclusion of which this Court reserved 
decision. On February 13, 1973, the original date of 
expiration of the tender offer, this Court filed its decision 
denying G&W's motion and granting A&P's motion; simultaneously 
this Court enjoined G&W from proceeding with the cons .nmation 
of the tender offer. 

12. The same day, February 13, 1973, G&W filed its 
notice of appeal which was expedited by the United States 
Court of Appeals for the Second Circuit on February 20, 1973. 

13. On March 12, 1973, the Second Circuit affirmed 


this Court's injunction, G&W v. A&P , CCH Fed. Sec. L. Rep. 
1193,814, holding in pertinent part that there was a substan¬ 
tial probability of success on the merits regarding certain 








of A&P's claims that G&W's acquisition of stock would viola 
S7 of the Clayton Act. Id. at 93,485-87. The Second Cir¬ 
cuit rejected G&W's position that without control over the 
policies and practices of A&P «. . . the feared horizontal, 
vertical and reciprocal practices are no more likely to 
occur than they were with G&W entirely out of the A&P cor¬ 
porate picture." Id. at 93,485. The Second Circuit also 
held that the record demonstrated A&P's probability of 
success on the merits as to its claims of securities law 
violations, Id. at 93,489, which were intertwined with the 
anti-merger claims. 

14 • G&W v. A4P is on remand to this Court for 
trial on the merits. On May 29, 1973, this Court entered 
an order, pursuant to stipulation of counsel, staying all 
discovery proceedings for 45 days. 

Reasons for Dismissal of the 
_ Instant Action 

15. The instant complaint seeks to enforce the 
tender offer, consummation of which has been preliminarily 
enjoined by this Court and the Second Circuit. Plaintiff 
has no longstanding interest in the fortunes of A&P but even 
if he did, the Second Circuit's opinion in G&W v^ A&P makes 
clear that any interest of A&P shareholders must yield to 
the public interest. A determination, as here, that the 
tender offer cannot go forward gives plaintiff no right to 
enforce the offer. 

16. There is no doubt that the Second Circuit 
barred any consummation of the tender offer. That Court was 
presented with vigorous arguments urging its consummation 










27a 

on various terms and rejected them all. The nature of the 
arguments and the form of rejection merit attention because 
the instant complaint attempts to achieve what this Court 
and the Second Circuit have already rejected in a manner 
virtually foreclosing any other result upon the entry of a 
permanent injunction. 

17. Plaintiff petitioned to intervene and/or 
file a brief amicus curiae in G&W v. A&P before the Second 
Circuit. In his petition, plaintiff specifically argued 
that consummation of the tender offer (with, if necessary, 
appropriate provision for G&W's subsequent divestiture of 
A&P shares) would be in t a public interest and in the 
interest of tendering A&P shareholders (HI 11, 12 and 14 
of the Petition to Intervene and/or File a Brief Amicus 
Curiae, annexed hereto and made a part hereof as Exhibit B ) 

18. In his supporting affidavit, plaintiff 

specifically suggested that the Second Circuit "may avail 
itself of the remedy of sterilization (allowing consummation 
of the tender offer with deprivation of voting rights) or 
other directives to Gulf & Western and Mr. Bluhdorn, per¬ 
taining to divesture [ sic ] of Bohack and/or whatever remedie 
the Court may fashion." (1 3 Affidavit Sur Petition to 

Intervene and/or File a Brief Amicus Curiae, annexed hereto 
and made a part hereof as Exhibit C ). Plaintiff also 
suggested to the Second Circuit that "the tendering share¬ 
holders will only have been misled and injured if Gulf & 
Western is not permitted to pay for the tendered shares" 

(Id. 117). 


- \ 

* _ 






19. In his Second Circuit brief, plaintiff again 
urged "sterilization* of the AiP shares acquired by GiW 
pending final adjudication (Brief Amicus Curiae on Behalf 

of Tendering Shareholders of Asp at 12, annexed hereto 
and made a part hereof as Exhibit D). 

20. Two other a mici curiae in the Second Circuit, 
both of which singly had tendered substantially more shares 
than plaintiff, argued for consummation of the tender offer, 
namely, the Josephine H. McIntosh Foundation, Inc., owner 

of 1,100,000 A&P shares which tendered 200,000 shares, and 
Neuberger & Berman, a registered broker-dealer, which had 
tendered 30,000 shares for its own account and 8,000 shares 
for the accounts of its customers. The latter also argued 
for specifically tailored injunctions to remedy the claimed 
horizontal and vertical antitrust violations in lieu of 
an injunction forbidding consummation of the tender offer. 

21. G&W vigorously asserted both in this Court 
and in the Second Circuit that the tender offer was legal 
and ought to be consummated. 

22. Notwithstanding these various arguments, 
the Second Circuit squarely rejected the limited remedy of 

sterilization" suggested by plaintiff, the specifically 
tailored injunctive relief urged by Neuberger & Berman, 
and the broader relief urged by G&W and the Josephine H. 
McIntosh Foundation that the tender be consummated. The 
Second Circuit categorically determined (CCH Fed. Sec. 

Rep. at 93,4P9) : 

"A&P shareholders, moreover, like G&W, have 
no inherent right to proceed with an unlaw¬ 
ful tender; a requirement of lawfulness is 
included by implication in every tender offer." 
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23. The Second Circuit's disposition granted pre¬ 
liminarily the relief sought by AtP on the merits. The pos¬ 
ture of GtW v. ASP is such, therefore, that GtW is under an 
enormous burden of endeavoring to demonstrate in that case the 
lawfulness of the tender offer. While in no way impairing 
G6W's right to defend other actions growing out of the tender 
offer, including the second action filed by plaintiff, thw 
Second Circuit's disposition as a practical matter, has pre¬ 
cluded consummation of the tender offer and made it ii^>ossible 

> 

24. The Second Circuit plainly recognized this 

fact in pointing to GtW's right, should the preliminary i.njiinc 

tion be dissolved and a permanent injunction refused, to renew 

its offer to AtP shareholderst 

: "UJf after trial on the merits GtW is 

vindicated, it will not be foreclosed from 
renewing its tender offer." GtW v. AtP, 
supra at 93,489. - 

25. It would serve no useful purpose and would 
defeat the goal of judicial economy for plaintiff to have 
another and collateral bite at the apple by seeking consumma¬ 
tion of the tender offer in this Court. Plaintiff, as he uigei 
in his second complaint, is not without a remedy if GtW is 
held legally responsible in any way for failure of the tender- 
offer. While we feel his allegations lack merit, he wili be 
given relief under his second complaint if appropriate. 

WHEREFORE, for the foregoing reasons, the instant 
complaint should be dismissed. 


Respectfully subtnitte£* 


Sworn to before me this 

/*>-TO day 0 f June< 1973 


-"0 
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EXHIBIT A - COMPLAINT 


Fred I owcr/scHusS/ Tn istce for : CIVFI Amroi m '/}* 3J/ 
rRc;t lov.t.nsciiuss Associates wvil AUIUNI.O. 

“ " 11 t fjr\ i w i m i/. i i • * 


JEMS 1S*I PLAN/ INDIVIDUALLY AND 
ON CZIIALF OF ALL OTHER PERSONS 
AND SHAREIIO* DERS OF l ; REAT 
^lantic t Pacific Tea do./ InC. 

WhO ARt SIMILARLY SITUATED/ 

Plaintiffs 


' II' Vvid' |Kt ^ R ®" bus - 


Class Action 
Securities Act of 1933 
Series Exchange Act 


CONSPIRACYr 


l^pm. daST 


Ml SRPpRcSHNTA^'NHv-. FRAUD 

and Deceit **«•.•••-a)aWj aT 


COMPPNSATC wCSxEMPLARV 
and Puni t vj^damages. 


^ / 5 

^ * An . 


C PLI.V u 'r" , A V ' , 1 uiLLLbPIE/ 

>. S. KFOII/ E. A. LePaoE/ 

' C* sONGACRE/ ft. D, j OTTS/ 
l H. SCHIFF/ P /. WA/ 

(* | AY p?, R i H J V f* > 0NER ' 

' r KkfiA w «ittaker/ 

ncrVArtf 9h ER . * ALL 0F WHOM ARE 
OFFICERS AND DIRECTORS OF 

* R EAT ATLANTIC 8 PACIFIC Tea 
f o./ Inc.) and 

5R£AT Atlantic 2 Pacific Tea 
,; { o.. Inc. and 
*• b. BluHDORN AMD 
bUi/J WESTERN INDUSTRIES/ INC, 

and Kipdf.R/ Peabody a Co" 

Defendants 


£QUEL AJLHI 

And nov// comes the plaintiff/ Fred Lowensphuss Associates 
Pension plan/ individually and on behalf of all other persons 

SIMILARLY SITUATED/ BY AND THROUGH THEIR TRUSTEE AND COUNSEL/ 

Fred Lowenschuss Associates/ and for their claims against t:-e j 

DEFENDANTS/ ALLEGE AND STATE/ UPON KNOWLEDGE/ INFORMATION AND ‘ 
BELIEF THE FOLLOWING; 

1. The NAMED PLAINTIFF IS THE TRUSTEE OF A PENSION PLAN/ 
WHICH PENSION FUND/ AT ALL TIMES RELEVANT HERETO/ OWNED TWO 
THOUSAND SHARES OF COMMON STOCK OF Gp.SAT ATLANTIC 8 PACIFIC TEA j 
Fo./ !nc./ WH’CH IT PROPERLY TENDERED CH TUESDAY/ FEBRUARY 13/ 
iS75/ THROUGH ITS AUTHORIZED STOCK BROKER/ i'.ERZFELD AHO STERN/ | 
TO CuLF 2 I.'CSTZRN INDUSTRIES/ ItlC./ THROUGH ITS DESIGNATED 

depository/ The Manufacturers Hanover Trust Company. 


i 





















2. Tins act ion is drought on bciiali* or me named plaintiff 

TRUSTEE, AND ON BEHALF OF ALL OTHER PERSONS AND/CR 
ENTITIES SIMILARLY SITU /TED* ^ 

3. Defendant, Kidder Peabcdy 8 Co., is the investment 

BANKER AND AGENT OF DEFENDANT, GULF S WESTERN, INC. AT ALL TIMET 
RELEVANT HERETO. 

**’ def endant,.Gulf 8 Western Industries, Inc., is a 

PUBLIC CORPORATION TRADED OH THE New YORK STOCK EXCHANGE WITH 
MANY DIVERSIFIED HOLDINGS,WHICH DEFENDANT CORPORATION IS CCNM0.NLY 
REFERRED TO AS A CONGLOMERATE 

5. Defendant, Charles Bluhdorh, is the Chairman of the 
Board and chief operatiiig officer of Gulf s Western Industries, 
Inc,, who is also a shareholder himself in many different public I 

CORPORATIONS. . 

• * • 

6. Great Atlantic & Pacific Tea Co., Inc., is a public 

CORPORATION, WHOSE STOCK IS TRADED ON .THE HEW YORK STOCK EXCHANGE, 
AND WHICH COMPANY HAD APPROXIMATELY 24,875,224 SHARES OF COMMON 
STOCK OUTSTANDING AT THE TIME IN QUESTION, OF WHICH APPROXIMATELY 

7.9 MILLION SHARES OF COMMON STOCK WERE IN THE HANDS OF THE 
GENERAL PUBLIC. 

7. All other named defendants herein are-officers and 
directors of Great Atlantic & Pacific Tea Co.; Inc, and said 

PERSONS ARE BEING SUED IN THEIR OWN RIGHT AS WELL AS IN THEIR 
CAPACITY AS OFFICERS, DIRECTORS AND AGENTS OF DEFENDANT, Gf.EAT 

Atlantic & Pacific Tea Co., Inc. 

JURISD1CI1QH 

8. This Court's jurisdiction of this action is based c:; the 
securities Act of 1933, the Securities Exchange Act of lSJn, the ! 

*UIES AND REGULATIONS PROMULGATED THEREUNDER BY THE SECURITIES • 

exchange Commission. 







I • 
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class actio;: aii i:c,atio;is * 

9. This class action is drought pursuant to and under 
Rules 23(a) and specifically 23(d)(1) and/or (d)(3) of the 
Federal Rules of Civil Procedure. 

10. This action is brought on dehalf of the named plaintiffs 
and all other persons or entities who tendered common shares of 
stock of the Great Atlantic u Pacific Tea Co., Inc., totaling 
3,750^000 shares in accordance with the tender offer made cn 
Friday, February 2, 1973 by defendant. Gulf & Western Industries, . 

Inc. ! 

11. The class represented by the plaintiff is so numerous 

AS TO MAKE IT IMPRACTICAL TO BRING ALL OF THE CLASS MEMBERS 
BEFORE THE COURT. 

12. The individual amounts of each of the litigants are 

RELATIVELY SMALL IN RELATION TO THE EXTENSIVE LITIGATION NECESSARY 


70 OBTAIN SATISFACTION AND REDRESS AGAINST DEFENDANTS HEREIN. 

However, when the damages sustained by the plaintiffs' class are 

VIEWED IN THE AGGREGATE, THE DAMAGES ARE FANTASTICALLY LARGE AND 
BELIEVED TO BE IN THE MILLIONS OF DOLLARS, JUSTIFYING THE 
EXPENSE AND EFFORT IN THIS LEGAL ACTION. 

13. Common questions of law and fact effect the righ.s c.- 

EVERY CLASS MEMBER AND A COMMON RELIEF, DAMAGES, IS SOUGHT 3Y 
THE CLASS PLAINTIFFS. 

14. Common questions of law and fact predominate: 

(a) The right of all shareholders who properly te:.:e-=- 
their shares of stock in Great Atlantic & Pacific Tea Co., In¬ 
to RECEIVE $20.00 PER SHARE FOR THEIR TENDERED SHARES WITr.IN 

days of February 13, 1973; 

(b) The improper actions of defendant. Great Atiavts- 
i Pacific Tea Co., Inc., and its officers and directors ir. 

BRINGING ACTIONS TO ENJOIN CONSUMATIOM OF THE TENDER OFFE?; 
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< c > The dhcach of fiduciary RtiATloricmr of the 
orncERs Af.'D directors of tiic Great Atlantic & Pacific Tea Co., 
Inc. to itsjpubuc shareholders; 

^ HE Question of improperly preparing of the 

TENDCR OFFER DY DEFENDANTS, GuLF Z WESTERN INDUSTRIES, I 
ITS CHAIRMAN, CHARLES BlUHDORN AND/OR KlDDER, PEAEODY l -- 

(e) Whether defendants individually and/or in c;?fe^ 

COM31MAT IONS ENGAGED IN ANY ACT, PRACTICE OR COURSE OF BUSINESS 
WHICH OPERATED OR WOULD TEND TO OPERATE AS A FRAUD OR DECEIT 
UPON PLAINTIFFS IN CONNECTION KITH THE TENDER OFFER AND THE ENJ 
ING OF OR THE CONSUMATION OF SAID OFFER; 

(f) Whether defendants, any one or more of them,are 

LIABLE FOR EXEMPLARY OR PUNITIVE DAMAGES BY REASON OF THE WILr’J 
WANTON OR INTENTIONAL NATURE OF THEIR HARMFUL ACTS. 

15. Separate actions by members of plaintiffs' class ;;ou 

CREATE A RISK OF ADJUDICATION OF SOME CLASS MEM3ER'S RIGHTS, 

WHICH, AS A PRACTICAL MATTER, WOULD BE DESPOSITIVE OF OTHER 

MEMBERS' INTERESTS WHO ARE NOT PARTIES, OR WOULD IMPAIR OR IMPE 

• • 

THEIR ABILITY TO PROTECT THEIR INTERESJ. 

16. Separate actions by members of plaintiffs' class 
against defendants would create a risk of inconsistent ADJL-JCA 

AS BETWEEN THE PARTIES, THEREBY CREATING INCONSISTENT STANDARDS 
OF CONDUCT FOR THE DEFENDANTS. ' 

17. The named plaintiffs will assure the adequate repre¬ 
sentation of all members of the class, and they can and do unde 

TAKE HONORABLY TO REPRESENT THE CLASS. $AJD PLAINTIFFS HAVE NC 

interest which are adverse to the class and counsel, Fred 
Lonenschuss Associates, who are capable and competent attorneys 

WITH EXTENSIVE TRIAL EXPERIENCE, AMD WITH CLASS ACTION EXPERT 
KILL PROPERLY AND ADEQUATELY REPRESENT ALL THE MEMBERS OF THE 
CLASS, 







16. Tnc MAINTENANCE OF THIS SUIT as a CLASS ACTION WOL'LJ, 3 * 
AID IN PREVENTING A MULTIPLICITY OF LITIGATION AGAINST THESE 
DEFENDANTS *‘Y MEMbERS OF THE PLAINTIFFS' CLASS. • 

19. This is the only known suit against the defendants 

HEREIN, STEMMING FROM THE CONDUCT COMPLAINED OF BY PLAINTIFF AM 
MEMBERS OF ITS CLASS. 

20. At THE TIME OF THE OCCURRENCES CF THE ACTS HEREINAFTER 

COMPLAINED OF, THE DEFENDANTS DID ACT Oil THEIR OWN BEHALF AND 7.-.E 
CORPORATE DEFENDANTS HEREIN ACTED THROUGH THEIR AGENTS, SERVANTS, 
WORKMEN OR EMPLOYEES, ALL OF WHOM WERE AT ALL TIMES ACTING 
WITHIN THE SCOPE OF THEIR EMPLOYMENT AND IN FURTHERANCE OF THE 
ALLEGED INTEREST OF DEFENDANT CORPORATIONS AND IN FURTHERANCE Zr 
THE ALLEGED BUSINESS OF SAID CORPORATE DEFENDANTS. ‘ * f 

t 

GEmERAL allegations ! 

• • 

21. On February 2, 1973, defendant. Gulf l Western ; 

Industries, Inc,, through its authorized agents, officers and 

* 

DIRECTORS, /ND EMPLOYEES, AND THROUGH THE INVESTMENT BANKING [ 

HOUSE OF DEFENDANT, KlDDER, PEABODY &‘Co., MADE A PUBLIC OFFER 

AND COMMITTMENT TO PURCHASE 3,750,000 SHARES OF COMMON STOCK CF 

"* « 

the Great Atlantic £ Pacific Tea Co., Inc,, to any and all 

i 

SHAREHOLDERS WHO TENDERED SAID SHARES OF STOCK ON OR BEFORE 

Tuesday, February 13, 1973 at 5:00 P.H., eastern standard time, 

TO THE DEPOSITORY, MANUFACTURERS HANOVER TRUST COMPANY, AND ’ * 

j 

DEFENDANT, GULF £ WESTERN, AGREED TO PAY $20.09 CASH, NET PER 
SHARE, FOR EACH SUCH SHARE PROPERLY TENDERED. PAYMENT TO BE MACE 
AS SOON AS PRACTICABLE, WHICH IS INTERPRETED AS BEING WITHIN 
FIVE DAYS IN ACCORDANCE WITH THE SALE AND FAYMENT FOR SECURITIES 
TRANSACTIONS. ! 


» 
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22. That defendant/ Gulf ?, Wes thru, and its chief operati';: 
officer/ Charles DluhdorM/ warranted to the general public that 
THE PURCHASE OF THE 3/750/000 SHARES IN QUESTION HAS FOR' 

MENT PURPOSES AND THAT SAID DEFENDANTS HAD COMPLIED WITH ALL LAWS*/ 
RULES AND REGULATIONS PERTAINING TO SAID TENDER OFFER AND THAT 
THERE WERE NO LEGAL IMPEDIMENTS TO THE PURCHASE OF SAID SHARES 
FROM THE GENERAL PUBLIC. 

23. DEFENDANT/ KlDDER/ PEABODY ?. Co./AS INVESTMENT BANKER 
AND SPECIALIST IN THE FIELD OF SECURITIES/ AIDED AND ABETTED 
DEFENDANT/ GULF & WESTERN, IN THE MAKING OF SAID OFFER TO THE 
GENERAL PUBLIC AND SAID INVESTMENT FIRM ALSO WARRANTED TO THE 
GENERAL PU3LIC THAT THE ACTIONS TAKEN BY THEIR CLIENT IN THE 


TENDER OFFER WERE LEGAL AND PROPER. 

24. The actions of defendant. Gulf Z Western, Charles' 
Blumdorn, and Kidder, Peabody S Co./ have caused wide percentage 


fluctuations in the quoted price on the tew York otock F xcha,!G^ _ 
of the common stock of the Great Atlantic & Pacific Tea Co., Inc./ 


CAUSING THE GENERAL PUBLIC TO RE-EVALUATE THE VALUE OF THE COMMON 
STOCK OF A u P DUE TO THE OF c ER OF PURCHASE AT $20.00 PER SHARE/ 
WHICH CAUSED SAID STOCK TO RISE IN VALUE FROM A LOW OF W‘3/3 
TO A HIGH OF 13*7/8, WHEREBY CERTAIN INVESTORS RECEIVED MORE MOKE 
FOR THE SALE OF THEIR SHARES AND CERTAIN PURCHASERS PAID MORE 
MONEY FOR THEIR SHARES DUE TO THE ARTIFICIAL PEGGING OF THE PRICE 
OF THE COMMON STOCK CAUSED BY THE TENDER OFFER. 

25, At all times relevant hereto/ the Great Atlantic 
S Pacific Tea Co./ Inc./ and its officers and directors who are 

the NAMED DEFENDANTS HEREIN/ OWED A FIDUCIARY DUTY TO ITS 
SHAREHOLDERS. 
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2G. That i;i breach or said fiduciary duty/ the officers 

AND DIRECTORS OF A & P AND THE CORPORATION ITSELF INSTITUTE"- A 
LAW SUIT TO ENJOIN GuLF £ WeSTCRN, InC./ AND/OR KlDDER/ Peaeody 
£ Co./ FROM PROCEEDING WITH THE TENDER OFFER TO PURCHASE AND PAY 
FOR THE 3/750,000 SHARES WHICH WERE PROPERLY TENDERED PURSUANT 
TO SAID OFFER BY PLAINTIFFS AND THE MEMBERS OF THEIR CLASS. 

27. That said actions by the officers and directors of 
A £ P AND THE A £ P company were in breach of their fiduciary 
RELATIONSHIP TO THEIR SHAREHOLDERS/ AMD SAID ACTIONS BY SAID 
DEFENDANTS HEREIN WERE MOTIVATED BY PERSONAL GAIN AMD AGGRANDIZE". 
MENT/ AND TAKEN FOR THE SOLE PURPOSE FOR PERPETUATING THEIR 
EMPLOYMENT STATUS. 

28. That the actions of A £ P and its officers and 

DIRECTORS WERE NOT IN THE BEST INTEREST Or ITS SHAREHOLDERS AND 
WERE/ IN ACTUALITY/ DETRIMENTAL BOTH TO THE A £ P COMPANY AND 
ITS SHAREHOLDERS IN THAT LARGE SUMS OF MONEY WERE CAUSED TO HE 
EXPENDED BY DEFENDANT/ A £ P FOR PURPOSES OF OPPOSING A TENDER 
OFFER WHICH WAS BENEFICIAL TO THE SHAREHOLDERS OF A £ P AND NOT 
DETRIMENTAL TO THE A £ P CORPORATION. 

29. That the officers and directors of-A £ P expended 

many HOURS OF THEIR TIME AND THE TIME OF OTHER EMPLOYEES C.’l THE 
PAYROLL OF DEFENDANT/ A £ P / FOR THE PURPOSES OF WRONGFULLY 
OPPOSING AND DESTROYING THE TENDER OFFER AND THE OPPORTUNITY C5 
THE PUBLIC SHAREHOLDERS TO RECEIVE 020.00 PER SHARE IMMEDIATELY 
FOR THEIR SHARES OF STOCK/ WHICH WERE/ AT THE TIME OF ThE TENDER 
OFFER/ SELLING AT A SUBSTANTIAL SUM LESS THAN $20.00 ON THE 
Mew York Stock Exchange. 

30. The actions of the officers and directors of A Z P 

ALLEGEDLY ON BEHALF OF A £ P/ TO PREVENT THE PLAINTIFF CLASS 0" 
SIIAREHOLDERS FROM RECEIVING PROMPT PAYMENT OF $75/000/003.03 
FROM DEFENDANT/ GULF £ WESTERN/ WERE A WILFUL AND WANTON INTER¬ 
FERENCE III Tlir. CONTRACTUAL RCLAT It HSIIIP AND BUSINESS DEALINGS 

• V 

HCTWIXN THE PLAINT iri*S # CLASS AND DCrCliDANT/ Gui.r Z WESTERN. 
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31, That cacii u aY t:,at paYmc,,t FOn t hu iciidlkcd s:'/.**£5 is | 
DELAYED/ Tj;;; |»lAINT IFF CLASS LOSES 512/500,00 IN INTEREST, 

32. That ih the event the tender offer is not coi:sl:v,,e: / ! 

EXTENSIVE DAMAGES WILL DE SUFFERED BY PLAINTIFFS AND MEMBERS OF 
THE CLASS IN THAT THEIR STOCKHOLDINGS AND VALUE THEREOF WILL Sc 
GREATLY REDUCED. 

WHEREFORE/ plaintiffs/ on its own 3EHALF/ and on behalf o? 
all MEMBERS of THEIR CLASS/ DEMAND: 

(a) that defendants individually and jointly be 
ORDERED TO PAY $75/000/000.00 PLUS THE LEGAL RATE OF INTEREST 
from February 19/ 1973 until the date of payment for all tendered 


SHARES/ 


(3) THAT DEFENDANTS INDIVIDUALLY AND/OR JOINTLY 2E 


ORDERED TO PAY ANY AND ALL DAMAGES TO PLAINTIFF AND MEMBERS Cr 
PLAINTIFFS' CLASS OCCASIONED BY THE ACTIONS OF SAID DEFENDANTS; 

(C) IN THE EVENT A DETERMINATION 13 MADE THAT 

DEFENDANT/ GULF 5 WESTERN INDUSTRIES/ IllC./ IS NOT PERMITTED TC 
ACCEPT THE SHARES AS TENDERED/ THAT THE DEFENDANTS INDIVIDUALLY 
AND/OR JOINTLY BE ORDERED TO PAY ANY AND ALL DAMAGES AND LOSSES 
SUFFERED BY PLAINTIFF AND PLAINTIFFS* CLASS DUE. TO THE ACTIONS Cr 
SAID DEFENDANTS; . • * * 

(D) THAT PUNITIVE AND EXEMPLARY DAMAGES BE ASSESSED 
AGAINST DEFENDANT/ GREAT ATLANTIC £ PACIFIC TEA Co./ IflC. AND ITS 
OFFICERS AND DIRECTORS FOR THEIR WILFUL AND WANTON INTERFERENCE 
WITH THE RIGHTS OF THE SHAREHOLDERS OF A £ P TO RECEIVE PRCM?7 
AND FULL PAYMENT FOR THE SHARES AS TENDERED; 

(e) That defendant officers and directors of A l P 
BE ORDERED TO REIMBURSE GREAT ATLANTIC £ PACIFIC TEA Co./ INC. 

FOR ALL EXPENSES AND LOST TIME OCCASIONED BY THEIR INTERFERING 
WITH THE PLAINTIFF CLASS FROM. RECEIVING PROMPT PAYMENT FOR THE 
TENDCRED SHARES; 


I 
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(p) THAT DEFCKP.MHS INDIVIDUALLY AND JOINTLY BE , 

HEOUIRCD TO PAY THE COSTS OF THIS LITIGATION'/ INCLUDING REASONABLE : 

ATTORNEYS fees and COSTS of GIVING notice to all members of ! 

PLAINTIFFS 1 CLASS. 

• (G) SUCH OTHER RELIEF AS THE COURT MAY DEEM NECESSARY • 
AND PROPER IN THE INTEREST OF JUSTICE. 


FftED LOWEKSCHUSS ASSOCIATES 



! 

- • . » 
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EXHIBIT B - PETITION TO INTERVENE AND/OR FILE' 
BRIEF AMICUS CURIAE 

UNITED STATES CCJPJ OF .APPEALS 
FOS THE SECOND CIRCUIT 

S WcSTcijn Inumio. Inc. . . Docket So. 73-1223 

PLAINTIFF-APPELLANT 


Great Atlantic a Pacific 1 

Tea Co., Inc. s 

DEFENDANT - THIRD PARTY* 
PLAINTIFF - APPELLEE .• 


Charles G. Bluhdorn 

AND 

Kidder, Peabody Z Co. 

Third-party defendant 

APPELLEE 


PETITION TO Ii!TE.TV;;;E ASD/CS file a BRIEF AMICUS CURIAE 

And now, coh.es Fred Lowexsckuss, Esquire, as Trustee and 

COUNSEL FOR THE PENSION PLAN OF FfiED LoWENSCHUSS ASSOCIATES, AND 
HEREBY MOVES THIS COURT, PURSUANT TO FEDERAL P.ULES OF ClVIL 

Procedure 24 and Federal* Sules of Appellate Procedure 27 and 23 
for an Order permitting him to intervene as a party-appelunt 
and/or granting leave to file a Brief Amicus Curiae in this action. 

Th.c following facts are advanced for the consideration of 
this Court in support of -mis Motions 

1. Petitioner herein, through its pension plan, is the 
ovine r of 2 ,COD shares of common stock of the Great Atlantic and 
Pacific Tf.a Co., Inc,, which it properly tendered to Gulf Z 
WcSTERN I .'.DUS . RIES, I.NC, ON FedP.UARY 13, 1973, IN ACCORDANCE WITH 
THE TcNDcR INSTRUCTIONS AND THE TERMS OF SAID TENDER, 

2. On Fecruary 13, 1973, the Honorable Kevin Thomas Duffy, 
a District Judge for the Southern District of New York, issued an 
Order in the form of a preliminary injunction, which caused Gulf 

Z Western Industries, Inc. to delay acceptance of the tendered 
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SHARES AND PAYMENT THEREOF. 1 * 0a j 

3, Ori February 15/ 1373/ your petitioner instituted a 1 

CLASS ACTION IN 7X£ UNITED STATES DISTRICT COURT, FOR THE -ASTERN ! 

District of Pennsylvania, Civil Action i'o. 73-339 against the 

GSrAT A iLAHTIC u PACIFIC IcA Co./ I.\C. -AND ALL OF ITS OFFICERS 
AXD DIRECTORS; GULF 2 WESTERN INDUSTRIES/ I.NC./ AND CHARLES 2. ! 

BlUHDORX/ ITS CHAIRMANj AMD X IDOER/ ?ZA30DY Z Co./ OX BEHALF Or | 
ALL TENDERING STOCKHOLDERS.* A COPY OF SAID COMPLAINT IS ATTACHED ' 
HERETO AND MADE A PART HEREOF. 

The POSITION OF THE tendering shareholders has mot 
BEEN REPRESENTED IN THE COURT BELOW AND MAY NOT BE PRESENTED AJO/c!; 
FULLY DEVELOPED IN THIS COURT. " 

• 5, The present parties of record do mot represent the 

INTERESTS OF THE MINORITY SHAREHOLDERS/ WHO HAVE TENDERED 

3/750/CGQ shares and are awaiting prom.pt payment for sake. 

6. The litigation involving the named parties herein may 

BE EXTENSIVE/ TIME CONSUMING AND PROTRACTED. 

7. Your petitioner/ on its own behalf/ and on behalf of 

ALL TENDERING SHAREHOLDERS/ FINDS HIMSELF IN THE POSITION OF 
HAVING A DETERMINATION MADE 3Y THE DISTRICT COURT WHICH GREATLY 
ADVERSELY EFFECTS THE INTERESTS OF THE TENDERING SHAREHOLDERS/ 
ALTHOUGH THEIR INTERESTS WERE NOT REPRESENTED IN THE LOWER COURT 
PROCEEDINGS. 

8. It IS INHERENTLY UNFAIR THAT THIS LARGE GROUP OF 

MINORITY SHAREHOLDERS/ WHO WILL SUFFER DAMAGES IN THE MILLIONS OF 
DOLLARS BY THE DELAY OF THE CONSUMMATION CF THE TENDER OFFER 
AND/OR THE DENIAL OF SAKE/ ARE NOT PERMITTED TO PRESENT THEIR 
POSITION TO THIS COURT. . 

9. It SHOULD FURTHER 3E NOTED THAT THIS TENDER OFFER 

AND THE RESULTANT LITIGATION AND ACTIONS SURROUNDING SAME/ HAS 

CAUSED WIDE PERCENTAGE FLUCTUATION IN THE QUOTED PRICE OF THE 

COMMON STOCK OF THE GREAT ATLANTIC S PACIFIC TEA Co./ IsC./ AND 

• • 
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HAS ADVERSELY EFFECTED THE ORDERLY MARKET IN SAID STOCK. 

10. In the event the tender offer is not permitted to 

PROCEED, THERE KAY 3E FURTHER PRESSURE OK THE SELLING SIDE OF 
THE COMMON STOCK OF A S P, DUE TO THE FACT THAT A COODLY PERCENTAGE' 
OF THE 3,,50,0Cu TENDERED SHARES KAY BE SOLD OK THE *EW YORK 
Stock Exchange since the shareholders have shown a definite 

INDICATION Or WANTING TO SELL THEIR SHARES. j 

11. IT IS THE POSITION OF THE PETITIONER HEREIN THAT THE 
RESOLUTION OF THE UNDERLYING SUBSTANTIVE ANTI-TRUST CONTROVERSY, • 
PRESENTED IN THE ORIGINAL LITIGATION 3ETWEEN THE PARTIES HEREIN, ! 
SHOULD NOT CAUSE AN ADVERSE EFFECT TO THE TENDERING SHAREHOLDERS. ' 

^ *- SUBMITTED THAT MUCH GREATER HARK WILL BE CAUSED ^ 
THE SHAREHOLDERS AND THE GENERAL PUBLIC BY DELAYING OR PREVENTING ! 
THE COnSU/.XA j ION OF THE TENDER OFFER, THAN THE HARM THAT KAY DE 
CAUSED IF THE TENDER OFFER IS ALLOWED TO PROCEED, AND AT SOME 
LATcR DATi cULr &• '.’'ESTERN MAY 3E FOUND IN VIOLATION OF THE 
AWTI-. ST LAWS AND ORDERED TO DIVEST ITSELF OF SAID SHARES. 

^ ^ SUBMITTED THAT IF DUPONT WERE ABLE TO DIVEST 
ITSELF OF ITS CE/.'E-AL MOTORS HOLDINGS, WHICH WERE MUCH GREATER 
AND MORE EXTENSIVE THAN THE PROPOSED HOLDINGS IN A 2 P BY £j'_r 
u ilEStZRN HiRcIK, THAT oULF £ ;:ESTERN WOULD BE ABLE TO DIVEST 
ITSELF OF T.StSE SHARES IN QUESTION MUCH MORE READILY AND IN 
ORDERLY FASHION. 

l^i In BALANCING THE EQUITIES, THE LOWER COURT HAS FAILED 
70 TAKi INTO CONSIDERATION THE EXISTENCE OF THE EQUITIES IN FAVOR ! 
OF THE TENDERING SHAREHOLDERS. 

15. If a loss is to be suffered due to any impropriety 

OR IMPROPER ACTION BY EITHER THE G.TEAT ATLANTIC 2 PACIFIC Tea 

Co., Inc., and/or Gulf 2 Western Industries, Inc., Kidder, 

Peabody 2 Co., and/or their respective officers and directors, 

IT SHOULD NOT BE SORrEDY THE TENDER IWC SHAREHOLDERS, AND IT SHOULd! 
NOT BE ALLOWED TO EFFECT THE ORDERLY TRADIN'* OF THE SHARES OF 

<TA/*l» AC A * P 


I 





•.■KEIEFOSE, petitioner heresy respectfully requests the 


following: 


a. That petitioner se permitted to intervene as a 


PARTY APPELLANT; 

b. That petitioner be permitted to present oral 

ARGUMENT,IN SUPPORT OF ITS POSITION AND THAT OF THE TENDERING 
SHAREHOLDERS, ON MARCH 9/ 1973 IN ACCORDANCE WITH THE SCHEDULED 
ARGUMENT; 

c. That Petitioner be permitted to file a Brief 

I?; SUPPORT OF SAID OUTLINED POSITION, VfHICH BRIEF WILL IN NO WAY 
DELAY THE SCHEDULED HEARING AND/OR THE DECISION TO BE RENDERED 

by this Court herein, but will give adecuate time to petitioner 

I' • • 

TO PREPARE AND PRESENT SAME; 

d. The petitioner requests that the matter be heard 
AS SCHEDULED ON MARCH S, 1873. 


* _ RESPECTFULLY SUBMITTED, 

FRED LOV/EMSCrl’JSS ASSOCIATES 


BY: _ 

ATTORNEYS FOR PETITIONER 
INTERVENOR 
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CESTIFiCmTE OF SERVICE | 

I, DoLCP.Ef M. NALLY, KEREDY CERTIFY THAT COPIES OF THE 

annexed Petition to Intervene aio/gr File a Brief Amicus Curiae, 

WERE SERVED UPON THE FOLLOWING PERSONS 3Y KAIL, POSTAGE PREPAID, j 
IN ACCORDANCE WITH THE FEDERAL JwLES OF ClVIL PROCEDURE, OX * 

this 21st day of February, 1273. 


Cahill Gordon, Esquire and 
Dennis ticInerwey, isquire 

20 pt mc Ctqsct 

hew York, hew York 10G05 

Sullivan 5 Cromwell, Esquires 
58 fy.LL Street, ____ 

Sew York, j.ew \ork 1jj05 


> * — 

A ' / f y • 

UoLOREOTn^Anr^T” 

Secretary to Fred Lovjsnschuss 


4 








exhibit c 


?mo] DAV,T of fred lowenschuss in 

SUPPORT OF PETITION 

UN IT nDSTATCSC°Un T OP APPEALS 
-TUL ShCO.ND CIRCUIT 


GULF C western industries, INC. 

plaintiff-appellant 
■against- 

THE GREAT ATLANTIC fi PACIFIC 
TEA COMPANY, INC. clFIC 

• 

defendant d third 
party plaintiff 
appellee 

'against- 

CHARLES G, BLUHDORN 

third ^arty defendant 
appellant 

-against- 

KIDDER, PEABODY $ CO., INC. 

third party defendant : 


1 docket no. 73-1223 


s 


- s 
: 


COMMONWEALTH OF PENNSYLVANiA 
COUNTY OF PHILADELPHIA ’ 


ss 


says: 


F " d L °“ CnSChUSS - ES ’ Ui "- sworn, deposes and 


UUa 


affidavit sur petiticv 
to INTERVENE AND/OR FILE 
A BRIEF AMICUS CURTae 


- 

attorn. / “ ‘ ^ ' l ™ * ^ensebuss Associate' 

,7 r pctitionor ' Fred Penslon Mlr i 

ana uL afadaVit ^ IUPPOrt 0f the »*««•■ » intervene 1 
tn response to the affidavit fiied b y Deni, Mcinerne,. I 

allegedly on behalf of A < p. R TC j 

Gulf £ *' PC,iti0 "" »“ *“*" •* the ,endi„ t action between 
« Western and ky „ y of the qnJ ^ ^ ^ 

pla " *T‘ Fr °" ,hC U, *~ tU * it was not conten- 

i; , d . that ”" !■*“««-«■» »e issued b, tbc District Court 
‘ n<! Culf « “'stern from payin, f 0 , thc tcr dered s))arcj 


O 










It was felt that the action An the District Court'was brought on ^ 
behalf of Culf (, Western to insure the success of the tender offer' 
and was opposed by the officers and directors of A ( P in order'to! 
protect their employment status and perpetuate themselves in 
their position. It should be noted that both Gulf ( Western 
and A 5 P accused each other of improprieties and illegalities 
pertaining to this tender offer and the opposition thereto. There! 
is a question as to whether one or both of the companies have : 

• • I 

come into Court with "clean hands" to support their prayer for 
equitable relief. It'is incontestable that the tendering share- j 

holders, whose rights are being directly affected by this 

• • • ^ 
injunction, have clean hands and substantial equities in their ! 

favor. It is most‘significant that Judge Duffy's Opinion,granting I 

preliminary injunctive relief to A f, P. serein the Court purports * 

to balance the equities between the parties, makes no reference j 

whatsoever to the equities and position of the tendering share- * 

holders. It is submitted that the attorneys who allegedly 

represented the interests of A 5 ? and its shareholders, were, 

in reality, representing the interests of the officers and directors 

and acting in direct contravention of the interests of the 

tendering shareholders. It is not surprising that the officers 

and directors of A 5 P,and its appointed law firm, all having 

vested interests contrary to the interests of the corporation and 

its shareholders, have taken such a position and would like this : 

Court to close its doors to the one group of persons who have come! 

into this Court with clean hands. 

Judge Duffy clearly recognizes, under the holding of 
Hamilton Watch Company vs. Bcr.rus Watch Company, 206 F.‘2d 738 
(Second Cir., 19S3), that it was his duty to "balance the hardships’ 
between the various parties. Of course, the attorneys who purport! 
to represent A (, P and its shareholders, conveniently omitted to 
mention the hardships to be suffered by the tendering shareholders. 










* I 

t 


Jud S c Duffy did recognize that the claiacd violation* of * 
the Anti-Trust Laws, as alleged by A H P against Gulf $ Western.* 
are "far from clear." Furthermore, Judge Duffy rccognizos that 
the claims of A G P aro "totally unproven", whereby the Lower 
Court was left with no core than "a claia and intuitive feeling 
| that at some tine in the future the cla5n night be proven." 
jThis certainly is not a basis for causing losses in the millions 
of dollars to the tendered ‘shareholders, who have at all tines 
acted in good faith and have a right to be paid for their tendered 




3. It goes without saying, that the tendering shareholders 
have an interest which is not being protected by counsel of record 
for A 5 P. It is not necessary to hara the tendering shareholders’ 
in order to resolve the true issues between Gulf $ Western and * 

5 P. All that needs to be determined by this Court is: i 

# 

Should Gulf and Western be permitted to pay for the shares tendered 

to tnea?" It is submitted that Gulf and Western and A $ P have 

adequate remedies inter se which do not affect the tendering 

shareholders. The*.' remedies should be invoked after a full trial * 

etweer. the aforementioned contestants. In the meantime, the 

Court may avail itself of the remedy of sterilization (allowing S 

consummation of the tender offer with deprivation of voting rights)! 

or other directives to Gulf and Western and Bluhdorn, pertaining i 

to divesture of Bohack and/or whatever remedies the Court nay ' 

fashion. These are the points that petitioner would like to be 

allowed to develop in argument and brief, which thus far have not 'j 

cen touched upon by the attorneys of record because their clients*! 
!. « { 
interests do not coincide with these alternatives pending the 

utcome of the litigation. 
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4. Petitioner has, at aii tines, set forth tint he is 

interested in a pronpt deteraination of this natter and that there 1 
should be no delay. A brief outline of the position of the ' i 
tcndcrin C shareholders has been set forth herein.- * 1 

5. There is an old adage among lawyers, that when you arc 

j strong on the facts and wetk on the law. that you argue the facts; 
That when you arc strong on the law and weak on the facts, you ’? 
argue the law; That when you arc weak or. the facts and the law. ; 
there is nothing left for you to do except to attack opposing • ? 

counsei. It is submitted that Fred Lowenschuss. Esquire is 1 

admitted to practice before the U.S. Supreme Court, the Third 
Circuit Court of Appeals, and the District Courts, and has had ' 

matters before the Judicial Panel on Multidistrict Litigation. • 

6. The class action claim in the Eastern District Court j 

oi Pennsylvania includes, among other things, a claim against the ! 
officerr and directors of A * P for reimbursement to A * P of ; 
the non .. improperly expended in opposition to the tender offer \ 

of Gulf 5 Western and damages for wrongful interference with a : 

contractual relationship between the tendering shareholders and ! 
Gulf 5 Western, which interference was motivated by selfish ! 

concerns of the officers and directors of A 5 P. To satisfy’ « 

A 5 P's further doubtfulness. Prcd Lowenschuss herein reiterates, i 

junder oath, that Fred Lowenschuss Associates Pension Plan tendered ! 
2,000 shares on February 13. 1972. which it owned, through the 
stock brokerage firm of Herzfcld and Stern. 

7. Petitioner’s claim for intervention did not ignore the 

alleged statements herein made by the law firm allegedly repre¬ 
senting the interest of A 5 P and its shareholders; * ' 

a. The tendering shareholders arc most happy and * 
thrilled to tender their shares for a net of $20.00 per share, 
since A C P's past performance and present course shows that $20.GG 
per share is fair and liberal compensation. In any event, the 

shareholders still wish to rocoiyo tho „onic- for thclr tendered 
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shares, after being enlightened by the- l:.v fir* allegedly repre¬ 
senting the interests of A ( P, . ! 

b. This statement does r.ot support any position and 

is not a candid statement. At best, jit is thrown in to confuse the' 
record. 

% 

c. All of tfie statenents ir. writing and under oath, 
on behalf of Gulf $ Western and its chaircan, Charles Bluhdorn, 

^.have warranted that this tender of Jar was made for invcstcer.t ! 

jj purposes only. Of course, or. the track record of the management 
of A t, ?, they should have concern regarding the status of their 
employment, position or managerial roles regardless of whether or 
not Gulf t, Western is entitled to vote its shares. The only 
thing that would cause a disadvantage to those stockholders of 
A 5 P that remain, would be the Court allowing present management * 
to perpetuate itself under the guise of its vague ar.d spurious I 
allegations. 

I 

d. It is most evident that the tendering shareholders ! 

da not desire to have the status quo restored ar.d are anxious to ' 5 
receive their monies for the tendered shares, which is greatly in ^ 
excess of the quoted market value of the stock. The tendering 
shareholders will only have been misled and injured if Gulf and 
Western is not permitted to pay for the tendered shares. j 

8 . The concern of the petitioner, on behalf of all tcndcrir.: 
shareholdcrs, is real, substantial and necessary in view of the ! 
selfish and sclf-perpetu.ting activities of the officers and j 

directors of A 4 P in using the vast funds of A ( P for their own ' 
purposes. It is the actions of the law firm allegedly representing 
the interests of A 4 P and its shareholders, while in reality 
representing the selfish interests of thcofficcrs and directors, ! 
which arc suspect. It is further subnitteJ that the expressions 

- 5 - I 

I 

4 • 
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pertaining to possible divesture and wide percentage fluctuations 
i;: the price of A { P stoeV have been distorted and tahen out of 

t 

context. Those arc sone of the assertions which need to bo fully 
developed in brief and argument. 

9. It is submitted that the interest of the tendering 
shareholders must be protected immediately and they should net be 
forced into Limbo pending the outcome of protracted further 
litigation. It is respectfully submitted that the actions and 
interests of the officers and directors of A ( P and their 
appointed counsel, who allegedly represent the interests of A 5 ? . 
and its shareholders, be scrutinized. 


FRED LO'.VEXSCHUSS ASSOCIATES 


BY: ! .... 
Attorncyr tor Plaintiffs 


DATE: February 26, 197S 


Sworn to and Subscribed 


Before me this day 

Of A.D. 1973 


m ^ » * ... • , •/ /T • •*.* * 

:—r-* ; ■ 

C' 

Notary Public 
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• 

I, Dolores M. Xally, hereby certify that copies « £ the ^ 
Petition to Intervene and/or File a Brief Aaicus Curiae were 
served by nail, postage prepaid, ir . accordance with the Federal 
Rules of Civil Procedure, .on the 21st < v of February. 1973. ar.c 
copies of the annexed Affidavit Sur Petition to Intervene and/or 
File a Brief Adieus Curiae, were served upon the following persons 
by nail, postage prepaid, in accordance with the Federal.Rules c£ 
Civil Procedure, on the 26th day of February, 1973 

I also certify that I am over 21 years of age and I aa 
authorized to execute this Certificate of Service. . ! 

I 

i 

Whitney Xorth Seymour, Escuire ' 

One Battery Park Plaza 

New York, Xew York 10004 ! 

• Cahill,Gordon, Sor.r.ctt, Rcindcl 6 Ohl, Esquires 

80 Pine Street ; 

• i ; 

New York, New York • 

s 

• 

• • 

! 

• • 

Sullivan 6 Cromwell, Esquires 

48 Kail Street 

• * : 

New York, hew York 

. • 

» • 

x /0- /'• "p) )') *• • V 

Dolores M. Xally->-—- ' 

Secretary to Fred Lotfcnschuss 
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EXHIBIT D - BRIEF.AMICUS CURIAE ON BEHALF OF 5 

TENDERING SHAREHOLDERS OF A.frP. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


DOCKET NO. 73-1223 


Litigation Dept 


GULF 5 WESTERN INDUSTRIES, INC. 

! Plaintiff-Appellant 
-against- 

THE GREAT ATLANTIC § PACIFIC 
TEA COMPANY, INC. 

Defendant 5 Third-party 
Plaintiff - Appellee 


Appeared. 

. 

W-’.nad . 

. 

rca.niark ........ j. 

tid.red. .,.. 

En *r*d. 

Diary. .y. . 

Rtjattr. l/\. . 

Examined . 


'-against 


CHARLES G. BLUHDORN 

Third-party Defendant 
Appellant 

-against- 

KIDDER, PEABODY § CO., INC. * 

Third-party Defendant 


BRIEF AMICUS CURIAE ON BEHALF OF TENDERING SHAREHOLDERS OF A 5 P 


FRED LOWENSCHUSS ASSOCIATES 
Attorneys for Fred Lowenschuss 
Associates Pension Plan and 
Tendering Shareholders 


Suite 1822 - Two Penn Center Plaza 
ISth 8 John F. Kennedy Boulevard 
Philadelphia, Pennsylvania 19102 
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HISTORY OF THE CASE 
AS RELATING TO A 5 P SHAREHOLDERS 

0 

This Brief Amicus Curiae is filed conditionally 
pursuant to Federal Rule of Appellate Procedure 29, an earlier 
motion for leave to intervene and/or file a brief amicus having 
been filed with the Court on or about February 22, 1973. 

This case arises out of a tender offer for 3.75 million 
shares of A § P stock by Gulf 6 Western. Said tender offer has 
been enjoined by the Court below, affecting serious rights of 
the tendering shareholders,who had not been represented, and whose 
position had not been made clear on the record. 

Over the past several years the fortunes of the Great 
Atlantic § Pacific Tea Company, Inc., have been declining steadily. 

In its fiscal year of 1970, A 5 P's earnings were approximately 
$53,302,000.00. In the fiscal year of 1973, on sales of approximately 
Six Billion Dollars, A 5 P incurred a substantial loss somewhere 
between Fifty and One Hundred Million Dollars. Also, over the past 
several years, prior to fiscal year 1972, the A § P share of the 
grocery business declined from nearly 10% to about 61. 

Furthermore, the dividends paid on A 5 P shares have 
declined from $1.60 per share in the fiscal year 1968 to its 
ommission as of January 4, 1973. The quoted price of A 5 P stock, 

i 

on the New York Stock Exchange, has declined from a high of 59, 
reached in the year 1962, to a low of 14-3/8, reached in 1973. 
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purposcs of merging, dominating o~ acquiring control of 
P. (Gulf 5 Western has taken larga positions in many of 
Sow York Stock Exchange companies for investment purposes 
m*vattempted to control or merge with said companies. 

Pan American World Airways, Armour 5 Co., Allis-Chalmers, 

„lair Corporation, etc.)'** 

In response to the tender offer and the previous actions 
Ailf 5 Wester^ the New York Stock Exchange quotation for the 
..aon stock of A 5 P rose from a low of 14-3/8 to a high of 

• '/S per share. 

The officers and directors of A § P, sensing that their 
?ced interests and positions were in possible jeopardy, advised 
i general public and the A ( P shareholders, in writing and 
rough the mass media, that the offered price of $20.00 per share 
s inadequate and the shareholders should therefore not tender 
»ir shares. Of the estimated 7.9 million shares in the hands of 

* general public, (the remainder of the 24,875,000 shares being 
the hands of the Hartford family, various foundations and funds), 

e holders of 3.8 million shares have chosen to disregard the 
'ice of the management of A 5 P and have tendered their shares to 
; f 5 Western in accordance with the terms of the tender offer. 

In the meantime, the officers and directors of A 5 P have 
' '.cssfully preva _cd upon the lower Court to issue a preliminary 
.unction preventing consummation of the tender offer, and most 


•me of the information related herein was obtained from the 
•» Street Journal February 14, 1973 and February IS, 197* 

'ein lengthy articles appeared pertaining to this controversy 
' G Western, A f, P and its shareholders am directors 


C 


i 







_ 



important of *11, preventing the tendering shareholders from 
receiving payment for their shares. It should be noted that, in 
the interim, ihe quoted price of the shares of A 5 P stock has 
declined to the low 16's as a consequence of the uncertainty 
surrounding the tender offer. Furthermore, the shareholders who 
have tendered their shares £tand to lose $4.00 per share or more 
for their tendered shares, or a total sum approximating $15,000,000.00 
or more, in the event that Gulf $ Western is prohibited from paying 
for the tendered shares. 
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SUMMARY OF ARGUMENT 

The District Court has improperly issued a preliminary 
injunction on the admitted basis of a mere “intuitive feeling" 
about alleged Anti-Trust violations which are "far from clear". 
This action of the Court is clearly erroneous and the tendering 

shareholders of A 5? should immediately be permitted to receive 
payment for their shares. 

In balancing the resultant hardships which necessarily 
flow from issuance of a preliminary injunction, the District Court 
erred in failing to consider the interests and equities of the 
tendering shareholders. The lengthy Opinion of the Court below, 
enjoining consummation of the tender offer, does not even mention 
the tendering shareholders. The lower Court's hasty resort to 
the extraordinary remedy of injunctive relief has improperly and 
unnecessarily permitted incumbent management to frustrate the 

informed choice which has been manifested by the tendering share¬ 
holders. 

The lower Court's injunction has no basis in law or 

j fact, fails to serve any legitimately compelling public or private 

I interest, and has improperly subjected the tendering A 5 P 

. ,harehoUer5 > and Possibly others, to immediate and irreparable 
■ injury. 







ARGUMENT 

The officers and directors of A G ? Y 'vc obtained a 
preliminary injunction against the tender offer ">ade by Gulf 
$ Western Industries, Inc. The grounds alleged by A 5 P,in the 
lower Court request for injunctive relief, were two fold: 

1. That there.were misstatements and ommissions 
of material facts made by Gulf § Western in its tender offer; 

2. That there may be violations of the Anti-Trust 
Laws by Gulf 6 Western. 

The lower Court, per the Honorable Kevin Thomas Duffy, 
found that said claims by the officers and directors of A § P were 
"far from clear" and "unproven". (Opinion of lower Court page 14) 

At best, the lower Court found that its "intuitive feeling" was 
that at some time in the future said claims may be proven. 

(Opinion of lower Court page 17) On the aforementioned mere 
possibility, the lower Court entered a preliminary injunction 
against Gulf $ Western which, at best, is based on very tenuous 
grounds. 

MOST IMPORTANTLY, THE 21 PAGE OPINION OF THE LOWER COURT 
FAILS TO MENTION, IN ANY RESPECT WHATSOEVER, THE POSITION AND 
INTEREST OF THE TENDERING SHAREHOr-EkS AND THE HARDSHIPS AND LOSSES 
WHICH WILL BE SUFFERED BY SAID TENDERING SHAREHOLDERS AS A CONSEQUENCE 
OF THE COURT’S UTILIZATION OF THE INJUNCTIVE REMEDY. 

The lower Court cites the case of Hamilton Watch Co. vs. 
Bcnrus Watch C o.. 206 F.2d 738 (2nd cir. 1953) as authority for 
the proposition that it must balance the equities and hardships 
between the various interested parties, and conclude that the balance 
of hardships tips decidedly toward the party .seeking an injunction. 
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before the party scckir.* e'tvnerdinary remedy may prevail, 

i 

It is submitted that the balance of relative hardships in this 
case tilts decidedly toward the shareholders and not in the direction 
of A 6 P and/or its officers and directors. The remedy of injunctive 
relief against tender offerors has often been denied by the Courts, 
not only because of the financial loss which it causes the offeror 
as a result of the expenses incurred in preparing and effecting 
the tender offer, but also because it deprives the target company 

I 

stock holders of an opportunity to decide for themselves the relative 
benefits of tendering their stock or instead retaining it. 

Electronic Specialty Co. vs. International Controls Corp. , 409 F.2d 
937 (2nd cir. 1969); Chris-Craft Industries, Inc, vs. Piper Aircraft . 
303 F. Supp. 291, aff'd on other grounds, 426 F.2d S69 (2nd cir. 1969) 
The present dilemma of the A § P shareholders has recently 
been well articulated by a spokesman for the Josephine H. McIntosh 
Foundation and the Estate of Josephine McIntosh, which decided to 
tender 2SO,000 of its approximately 1.8 million shares. In the 
words of the Foundation's president, Michael McIntosh, in response 
to an inquiry by the Wall Street Journal: 

"We feel abandoned by A 5 P's management, by 
the Hartford Foundation, and by the Court...." 

As reported in the " Journal ","Mr. McIntosh 
said the McIntosh Foundation has told A 6 P management 
that it considers A 5 P's action of preventing any 
holders from tendering their shares 'unreasonable'. 

(Wall Street Journal - Thursday, February 15, 1973 
page 4, column 2) 
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The attitude of those shareholders who have tendered 
a portion of their stock, chosing to retain considerable holdings, 
is most indicative of the weakness of the argument advanced by 
AGP that Gulf G Western can only bring harm to the company. 

These shareholders, such as the McIntosh Foundation, have apparently 
received what they feel is good value for their tendered shares in 
view of the company's present condition, but are most certainly 
of the opinion that Gulf G Western's interest in A § P may, at 
some future date, cause the company's fortunes to turn around, 
thereby appreciating the value of their retained holdings. 

In weighing a request for preliminary injunctive relief 
against a tender offeror, the District Court should thoroughly 
explore the interests of the target company's shareholders, and 
recognize that it must guard against the risk that incumbent 
management may be using the Court as a tool to frustrate informed 
stockholders from doing that which they desire. Butler Aviation 
International, Inc, vs. Comprehensive Designers, Inc. , 425 F.2d 
842 (2nd cir. 1970) If misleading and/or improper statements were 
made by Gulf 8 Western and/or Charles G. Bluhdorn, its Chairman, 
in connection with the tender offer, the shareholders have their 
remedy at law for damages. Furthermore, in the interim, said 
shareholders can withdraw their tendered shares. This Court can 
set up further ground rules for protection of the shareholders of 
A 0 P if that be deemed necessary. The Court may require further 
clarifying statements to te made by Gulf G Western plus additional 
time after the completion of the tender offer wherein t!»c shareholders 
who tendered may request and receive back their tendered shares, 
or fashion some other appropriate remedy whic* would r.ot frustrate 
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and punish those tendering shareholders who elect to stand by 
their decision. 

The claim of alleged Anti-Trust violations is nothing 
more than mere conjecture. It is submitted that any and all 
large corporations and businesses may. conceivably, incur the risk 
of violating the Anti-Trust-haws at some distant time in the 
future. But. .uch speculation is hardly a rational basis for 
enjoining present actions which have not even been found likely 
to be illegal or violative 01 the Anti-Trust Laws. Furthermore. 
Gulf « Western and its officers and directors are now on notice 
that their actions are being meticulously scrutinized.and this 
certainly provides a meaningful deterrent to any conceivable 
future improper actions. 

It is most difficult to fathom how the ownership of 19% 
of A ? P's common stock, by Gulf « Western, would be detrimental 
per se to A 5 P and/or its remaining stockholders. The'fact that 
Gulf g Western purposely kept its tender offer below lot of the 
outstanding shares of A t P, shows that Gulf « Western does not 
wish to consolidate any part of a 5 P's losses (estimated at between 
Fifty to One Hundred Million Dollars) into Gulf 5 Western's profit 
and loss statement, and/or otherwise affect a merger or consolida¬ 
tion. The mere fact that Gulf 6 Western may, at some future date, 
attempt to utilize this shareholding position for purposes other ’ 
than "investment", may be appropriately dealt with by A 5 P, 
objecting shareholders, or other interested parties at suchtime, 
if ever, that these problems materialize. In the meantime, 
continuing the injunction will cause undue hardship and heavy 
financial losses to be suffered by the ten.'-r eg shareholders and 


\ - 
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the remaining shareholders of A 5 P and Gulf $ Western. 

It *s important to analyze the position of the A 5 P 
shareholders in relation to the value of their company if Gulf 
§ Western is prevented from consummating the tender offer. 

Presently, A 5 P is suffering staggering losses, has suspended 
payment of dividends, and is*heading in a Kamikaze course. 

The only possible way of turning around the fortunes of A § P 
is by drastically cutting the overhead, realigning management, 

a and/or raising prices. Otherwise, if A § P continues its present 
course, it can only end up in reorganization and/or bankruptcy. 

Under the present management and shareholding set up, there is 
very little liklihood of A § P returning to its earlier position 
of prominence in the industry. 

- On the other hand, if the tender offer is permitted to 

be consummated. Gulf § Western and its management team have a 
proven track record of rehabilitating floundering companies by 
timely advice and other aid. Gulf 5 Western will have approximately 
One Hundred Million Dollars or so invested in A $ P, and it 
certainly would be interested in seeing that the fortunes of said 
company are advanced rather than hindered. Moreover, the mere 
fact that Gulf 5 Western takes a position in a company is an infusion 
to the general public's confidence, thereby increasing the quoted 
price of the stock. Suffice it to say that the remaining shareholder; 
of A Q P would not be adversely affected by the fact that Gulf 
and Western owns 191 of the outstanding shares of A $ P. 
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Even assuming,arguendo/that A 5 P's Anti-Trust 
allegations pose questions wherein further testimony must be 
taken and/or the case further developed, it is submitted that 
payment for the tendered shares be permitted and the interim 
remedy of"sterilizatiorf' be applied by denying Gulf § Western the 

right to vote said shares until such time as a final adjudication 
is reached. 

If, at time, in the distant future, a determination 
is made that Gulf Q Western is acting improperly and in violation 
of the Anti-Trust Laws, a divesture order can readily be entered 
which will rectify the situation. There is no need to, at this 
time, anticipate any wrongdoing which possibly may occur at soue 
distant date. There is more than ample precedent for the foregoing 
adaptation of rememdies as outlined in the cases cited in the lower 
Court's Opinion. Electronic Specialty Co. vs. International Controls 
Cor£., cited supra, plus Chris-Craft Industries. Inc, vs. Piper 
Aircraft Corp., cited supra, and Susquehanna Corn, vsi Pan American 
Sulpher Co .. 423 F.2d 1075 (2 ^ 1970) 











CONCLUSI ON 

Wiile this Court has recognized,in Electronic .. 

cited supra, that -prompt and Judicious- handling of applications’ 
tor temporary injunctions is both desirable and necessary in 
cases arising from tender offers, it is submitted that the lower 
Court's complete disregard of the interests „f the tendering A « P 
shareholders can by no means be viewed as"judicious". It is 
submitted that the general public and the shareholders of A « P 
are in no way benefited by this preliminary injunction, the sole 
benefactors being officers and directors of A , P who are directly 
responsible for the present plight of said company. 

It is respectfully requested that petitioner be allowed 
to further develop the position of the tendering shareholders by 

way of oral argument and to respond to the brief which will be 
filed by the attorneys for A § P. 


FRED LOWENSCHUSS ASSOCIATES 

BY! . .4. -w"— -• 

Attorneys for Pctitioners 
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FRED L0WBN8CHU88, 

Plaintiff, 

-against- 


w. J. KANE, at al., 

Defendants 


73 Civ. 2021 - KTD 
NOTICE OP MOTION 


SIRS : 

PLEASE TAKE NOTICE, that upon the pleadings and 

all papers end prior proceedings herein, defendant Kidder, 

Peabody 4 Co. Incorporated will acre this Court at Room 1604, 

United States Court House, Foley Square, New York, New York, 

on the 3rd day of July, 1973 at 2*15 o'clock in the afterroon 

or as soon thereafter as counsel can be heard for an order 

P ur * u * n t to F.R. Civ. F. 12(b)(6) dismissing the complaint 

herein on the ground that the complaint fails to state a 

claim upon which relief can be granted, and for such other 

and further relief as may be just and proper. 

Dated* New York, New York 
June , 1973 

Yours, etc., 

SULLIVAN 4 CROMWELL 

By WILLIAM E. WILLIS 

~ (A Member of the Firm) 

Attorneys for defendant 

Kidder, Peabody 4 Co. Incorporated 

48 Wall Street 

New York, New York 10005 

Tel.* (212) HAno«er 2-8100 * 
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TO: CAHILL, GORDON ft RKINDBL 
Attorney* for defendants 
The Great Atlantic a Pacific 
Tea Coapany, Inc., w.j. Kane, at al. 
80 Pine Streeit 
New York, New York 10005 

SIMPSON, THACKER A BARTLETT 
Attorneys for defendants 
Gulf 8 Western Industries, Inc. 
and Charles G. Bluhdora 
One Battery Park Plasa 
New York, New York 10004 

ABRAHAM £. FREEDMAN 
Attorney for plaintiff 
36 Seventh Avenue 
New York, New York 10011 
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DI RECTORS OF AlP 
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I FRED LOWENSCHUSS, Trustee for Fred 
I Lowenschuss Associates Pension 
Plan, Individually and on behalf of 
all other persons and shareholders 
of Great Atlantic & Pacific Tea 
Co., Inc. who are similarly 
situated. 

Plaintiffs, 
vs. 

W. J. KANE, H. J. BEFRY, 

R. M. BROWN, JR., W. CORBUS, 

D. K. DAVID, H. C. GILLESPIE, 

J. S. KROH, E. A. LE PAGE, 

R. F. LONGACRE, M. D. POTTS, 

J. M. SCHIPP, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, 

W. I. WALSH, N. P. WHITTAKER, 

J. A. ZEIGLER (all of whom are 
officers and directors of 
Great Atlantic & Pacific Tea 
Co., Inc.) and GREAT ATLANTIC A 
PACIFIC TEA CO., INC. and C. G. 
BLUiiDORN and GULF & WESTERN 
INDUSTRIES, INC. and KIDDER, 

PEABODY A CO., 


Civil Action No. 
73 Civ. 2021 
(KTD) 

NOTICE OP MOTION 



Defe ' Jits. 


x 


IjS I R S: 

* 

PLEASE TAKE NOTICE that pursuant to Rules 9(b), 11, 
12(b)(1) and (6) and 12(c) of ■'he Federal Rules of Civil Pro¬ 
cedure the undersigned will move this Court for an order dis¬ 
missing the complaint herein or for judgment upon the plead- 
i lngs before the Honorable Kevin T. Duffy in Courtroom 128, 
j United States Courthouse, Poley Square, New Xork, New York, 


il 
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on the 3rd day of July, 1973, at 9:30 o'clock in the forenoon 
of that day, or as soon thereafter as counsel can be heard. 

PLEASE TAKE FURTHER NOTICE that the aforesaid 
defendants make this motion in order to expedite disposition 
of this case and it should not be deemed a waiver by defend¬ 
ants of the Issues of lack of personal Jurisdiction and 
service raised by defendants in its motion to dismiss filed 
on March 16, 1973. 

June 21, 1973. 

i 

OLWINE, CONNELLY, CHASE, 
O'DONNELL & WEYHER 
Attorneys for Defendants, 
Officers and Directors of 
Oreat Atlantic & Pacific 
Tea Co., Inc. 

299 Park Avenue 

llew York, New York 10017 

(212) 688-0400 

A Member *Bf the Firm 

TO: 

MESSRS. SIMPSON, TIIACHER ft BARTLETT 
Attorneys for Defendants, 

C. 0. Bluhdorn and Oulf & 

Western Industries, Inc. 

One Battery Park Plazt 
New York, New York 10004 

| 

MESSRS. CAHILL, GORDON & REINDEL 
Attorneys for Defendant, 

Great Atlantic & Pacific Tea Co., Inc. 

80 Pine Street 

New York, New York 10005 

MESSRS. SULLIVAN•& CROMWELL 
Attorneys for Defendant, 

Kidder, Peabody ft Co. 

48 Wall Street 

New York, New York 10005 

FRED LOWENSC1JDSS ASSOCIATES 
Attorney* for PlAinidTf 
l822,Two 

Philadelphia, Pennsylvania 19102 
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PLAINTIFF'S NOTICE OF CROSS-MOTION FOR SUMMARY 

(Filed June 29, l ( 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension 
Plan, Individually and or behalf of 
all other persons and shareholders 
of Great Atlantic & Pacific Tea 
Co., Inc. who are similarly 
situated, 


73 Civil 2021 (KTD) 


NOTICE OF CROSS-MOTION 
FOR SUMMARY JUDGMENT j 


W.J. KANE, H.J. BERRY, R.M. BROWN, 
JR., W. CORBUS, D.K. DAVID, H.C. 
GILLESPIE, J.S. KROH, E.A. LE PAGE, 
R.F. LONGACRE, M.D. POTTS, J.M. 
SCHIFF, P.A. SMITH, H.TAYLOR, JR., 
E.J. TONER, W.I. WALSH, N.F. 
WHITTAKER, J.A. ZEIGLER (all of whom 
are officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.) 

r»nr^rr h»nr Amtptp r OAnTCTP ait?A r*r\ 

INC. and C.G. BLUIIDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 


PLEASE TAKE NOTICE that 


Fred Lowenschuss, Esq., sworn to the 20th day of June, 1973 


the decision and order of this Court and the United States Court 


of Appeals for the Second Circuit ir. Gulf & Western Industries 


Inc. vs. Great Atlantic & Pacific Tea Co., Inc. vs. Charles G 


Eluhdorn and Kidder, Peabody Inc., 73 civil 536, affirmed, Second 


Circuit, Court of Appeals, docket no. 73-1223, and all the 


pleadings and proceedings heretofore filed or had herein 


plaintiffs will move the Court, by cros: -m ..ion before the 













Honorable Kevin T. Duffy in Courtroom 128 in the United State? y| a 


Courthouse, Foley Square, New York, New York on the 3rd day 

of July, 1973 at 9:30 o'clock in the forenoon of that day, 

or as soon thereafter as counsel may be heard, for an order 

pursuant to Rule 56 of the Federal Rules of Civil Procedure 

granting summary judgment to plaintiffs on the issue of 

liability against defendants Charles G. Bluhdorn and Gulf & 

Western Industries, Inc., and for such other and further relief 

as to the Court may seem just and proper for the circumstances. 

Dated: New York, New York 

June 28, 1973 


TO: 

MESSRS. SIMPSON, THACHER & BARTLETT 
Attorneys for Defendants, C.G. 

Bluhdorn and Gulf & Western Industries, Inc. 

One Battery Park Plaza 
New York, New York 10004 

MESSRS. SULLIVAN & CROMWELL 
Attorneys for Defendant, 

Kidder, Peabody & Co. 

48 Wall Street 

New York, New York 10005 

MESSRS. CAHILL, GORDON & REINDEL 
Attorneys for Defendant, 

Gr^at Atlantic & Pacific Tea Co., Inc. 

SO ruin St n*et 
i\.v \%*'. N« v Y.'i k 

MESSRS. OLWINE, CONNELLY, CHASE, O'DONNELL f» WEYHER 
Attorneys for Defendants, Officers 

and Directors of Great Atlantic & Pacific Tea Co., 
299 Park Avenue 
Sew York, New York 10017 


Yours, etc., 

ABRAHAM E. FREEDMAN and 
FRED LCWENSCHUSS ASSOCIATES 


bv ■ / A 


•' f : - 


J 0 


New York, New York 10011 
Attorneys for Plaintiff 


Inc. 







AFFIDAVIT OF FRED LOWENSCHUSS IN SUPPORT OF CROSS-MOTION 

THE UNITED STATES DISTRICT COURT 


EOR THE SOUTHERN DISTRICT OF NEW YORK 


— _ — — — - x 

FRED LOWENSC1IUSS, Trustee for Fred : 

Lowenschuss Associates Pension Plan, 
Individually and on behalf of all : 

other persons and shareholders of 
Great Atlantic and Pacific Tea Co., : 

Inc. who are similarly situated, 

Plaintiffs : 


CIVIL ACTION NO. 
73 Civ. 2021 
(KTD) 


vs. 

W. J. KANE, H. J. BERRY, . AFFIDAVIT 

R. M. BROWN, JR., W. CORBUS - 

D. K. DAVID, H. C. GILLESPIE, 

J. S. KROH, E. A. LePAGE, 

R. F. LONGACRE, M. D. POTTS, 

J. M. SCHIFF, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, 

W. I. WALSH, N. F. WHITTAKER, 

J. A. ZEIGLER (all of whom are . 

officers and directors of Great 
Atlantic 5 Pacific Tea Co., Inc. and 
C. G. BLUHDORN and GULF 5 WESTERN 
INDUSTRIES, INC. and KIDDER, . 

uvJAimnv k rn 


Defendants 


x 


COMMONWEALTH OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA 


SS 


FRED LOWENSCHUSS, being dulysvorn, deposes and says: 

1. I am a member of the firm of Fred Lowenschuss 
Associates, Attorneys of record for Fred Lowenschuss, Trustee for 
Fred Lowenschuss Associates Pension Plan, individually and an be¬ 
half of all other persons and shareholders of Great Atlantic 
Pacific Tea Co., Inc., who arc similarly situated and I am also 
the Trustee for the Pension Plan and I am fully familiar with all 
of the facts hereinafter set forth. 


-1- 










2. This affidavit is submitted in support of the 
motion of piaintiffs for^ summary judgment against the defendants ' 
Gulf 6 Western Industries, Inc. and Charles G. Bluhdorn, and in 
opposition to the motion of defendants Bluhdorn and Gulf f, Wes¬ 
tern Industries Inc. for dismissal of the complaint. 

factual background 

— - . 3 - pr0! " -January 9, 1973, to January 16, 1973, the 

quoted price on the New York stock Exchange of A 5 P stock fluc¬ 
tuated from a low of 14-3/8 to a high of 15-7/8 as reported in 

the Wall Street Journal and researched by the firm of Herzfeld 
5 Stern. 

4. Immediately prior to the tender offer of Gulf § 
Western being announced to the general public, the stock of A 5 P 
rose sharply and on February 1, 1973, the date that Gulf 5 Wes¬ 
tern first publicly announced its intention to make a tender 
Otter, y /, you shares were traded on the New York Stock Exchange 
as reported in the Nall Street Journal, with the stock reaching 
a high of 19 and a low of 18-1/4 on that day. 

5. On February 2, 1973, in reliance on and response to 
the tender offer made by Gulf 6 Western.as it appeared in the Wall 
Street Journal on said date, Fred Lowenschuss,as Trustee for the 
Fred Lowenschuss Associates Pension Plan, placed orders to pur¬ 
chase 2,000 shares of A 5 P stock with the brokerage firm of 

Herzfeld S, stern, intending to accept the open offer of unilateral 
contract made by Gulf § Western. 

6. On said February 2, 1973, said order was executed 
and 600 diarcs were purchased at 18-5/8 and at a net amount in¬ 
cluding commissions of $11,291.88 and 1400 shares were purchased 
at 18-3/8 at a net amount of $25,997.72. 

7. Said shares wore properly tendered in accordance 
with the instructions of Gulf 5 Western, by . ,zfeld 6 Stern, to 
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the depository designated by Gulf stern which was Manu.ac- 
turers Hanover Trust Co. 

8. It was understood, 1, way of public disseminations 
made by Gulf G Western, that a total of 3.8 Million shares were 
properly tendered in accordance with the instructions of the 
Gulf ^ Western tender offer. These tenders "consti tuted fill1 
acceptance" of Gulf § Western's unilateral offer. 

9. That based on the information made available in 
the tender offer as well as the general information available 
to the general public and, in particular, to Fred Lowenschuss 
Trustee, Lowenschuss and the other tendering shareholders were 
not aware of any illegality, impropriety or violations of the 
" Williams Act " and/or the" Anti-Trust Laws " by Gulf 8 Western, 
Charles G. Bluhdorn, and/or Kidder, Peabody 5 Co., Inc. 

10 . 1 1 C, Z b A 11 Y 11 -T P Wnetom h tH marip a 

legal tender offer in the form of a unilateral contract which was 
consummated upon proper tender of shares to the depository in 
accordance with the terms of the tender offer, and that Gulf § 
Western would then be responsible for payment for said tendered 
shares accordingly. 

11. The essence of the instant complaintjin the present 
posture, is for the tendering shareholders to receive $20.00 per 
share for the tendered 3.75 Million shares, or in the alternative, 
damages from the defendants herein, occasioned by the breach of 
contract caused by the illegal and improper actions of defendants 
Gulf Western, Bluhdorn and/or Kidder, Peabody § Co., Inc. 

12. That defendants, Gulf 5 Western, Bluhdorn, and/or 
Kidder, Peabody (, Co., Inc. have caused wide fluctuations in the 
market evaluation of A 5 P shares of stock by Gulf 5 Western's 


„ 7 _ 







purchase of over one million shares on the open market, prior to 
making the tender offer and by dissemination of a tender offer 
which Lowenschuss and the general public believed to be valid, 
legal, proper and binding, and which this Court and the Second 
Circuit Court of Appeals have enjoined after the officers and 
directors of A § P delved into the actions of Gulf 5 Western and 
its Chairman, Bluhdorn, and the facts surrounding the tender 
offer,and the business operations and holdings of Gulf 5 Western 
and Bluhdorn, at which time a preliminary de "ion was made by 
this Court thatserious questions of illegality and violations of 
the "Williams Act" and the "Anti-Trust" laws were posed, which 
were likely to succeed at a future trial. 

REASONS FOR ENTERING SUMMARY JUDGMENT 
13. There are no facts in dispute in this litigation 
pertaining to the tender offer and the acceptance by the tender¬ 
ing shareholders by tendering in accordance wi-'h said offer. 

A. If the tender offer as made was in any way 
illegal or improper, it was caused solely by 
the actions of defendants. Gulf ^ Western, 
and/or Charles G. Bluhdorn and/or Kidder, 

Peabody 5 Co., Inc.; 

B. The tendering shareholders in no way contributed 
to any of the circumstances which could possibly 
have made the original tender offer by defen¬ 
dants herein illegal and/or improper; 

C. The instant suit sought damages for the ten¬ 
dering plaintiff class in the event, that 
Gulf 5 Western refused to consummate the 
tender offer and/or if any determination was 
made that Gulf f, Western may n>t accept the 
tendered shares; 
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That plaintiff herein ami members of the class 
were not aware and/or apprised of tiic facts 
and/or circumstances which subsequently led 
to the injunction of the tender offer; 

E. That defendants herein have refused to take 
any steps whatsoever to rectify and/or legalise 
their tender offer; 

F. That defendants herein could conceivably divest 
themselves of the holdings which create the 
aura of violations of anti-trust laws and/or 
correct theii Williams Act violations; 

G. That defendants continually extended the tender 
offer, the most recent extension being to 
August 17, 1973, whereby defendants have 
faiselv indicated to the yenerul uublic 

and tendering shareholders that there is a 
possibility of said tender going through and 
that Gulf 5 Western would be paying for the 
tendered shares; 

H. That the actions of the defendants herein have 
been made solely to defeat the claims of 

the tendering shareholders and have aggravated 

and exacerbated any damages which the tendering 
have suffered and/or 

shareholders/will suffer since.during the ex¬ 
tensions of the tender offer, the quoted 
price of A 5 P shares of stock has steadily 
declined and reached a low of 9-3/4. 

14. That the actions of defendants herein have caused 
plaintiff and plaintiff's class not only to lose the benefits of 





their bargain of the unilateral contract which they accepted, but 
also Irave greatly magnified the losses of said tendering share¬ 
holders in requiring them to hold the shares tendered until a 
determination is made by Gulf 5 Western and/or the Courts per- 
taning to the resolution of these matters. 

15. In the period between February 1, 1973 and February 
13, 1973, the inclusive dates under the tender offer, 583,700 
shares of A fj P stock were purchased on the New York Stock Exchang 
as reported in the Wall Street Journal and researched by the 
brokerage firm of llerzfeld 5 Stern. 

16. That defendants herein specifically sought members 
of the general public to purchase shares of A 5 P stock and tender 
same to Gulf 5 Western and, for the inducement, offered to pay 

a premium above the quoted market price for said A 5 P shares of 

S LUCK. 

17. That plaintiff herein and members of the general 
public responded to the tender offer made by defendants herein, 
and in reliance on same,by the following daily purchases: 


DATE 

VOLUME 


HIGH 

LOW 

2/1/73 

97,900 

shares 

19 

18-1/4 

2/2/73 

67,600 

shares 

18-3/4 

18-3/8 

2/5/73 

118,900 

shares 

19 

18-3/8 

2/6/73 

28,100 

shares 

18-3/4 

18-5/8 

2/7/73 

37,700 

shares 

18-7/8 

18-5/8 

2/8/73 

25,300 

shares 

18-1/2 

18-3/8 

2/9/73 

29,200 

shares 

18-5/8 

18-1/2 

2/12/73 

133,200 

shares 

18-3/8 

17-3/4 

2/13/73 

45,800 

shares 

18-1/2 

18 


18. Following the enjoining of the consummation of the 
tender offer, the value of A 5 P stock dropped substantially, to 
a point below the price that said investors had paid for same in 
reliance upon Gulf f, Western's tender offer. During the interim 
said shares reached a low of 9-3/4. 





WHEREFORE, for the foregoing reasons, summary judgmon 
should be entered on behalf of plaintiff's class and plaintiff 

and against defendants Charles G. Bluhdorn and Culf 5 Western 
Industries, Inc. 

Respectfully submitted, 

FRI-D LOWENSCIIUSS ASSOCIATES 


BY 


W 


_ 


FRED IOWENSCHUSS,ESQUIRE 


Sworn to and subscribed 
before me this 20 th day 
of June, 1973. 




«'— 


NOTARY PUBLIC 
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Tt*l ANNE FIAMOS. Nni.. r P u b!; c 
Upp«» Dorby. D.l.*j, e Co., »>*, 

My Conmftuoii Eipir«« April 4, 1977 



Statement cf Material Facts As 
To Which There Is No Genuine Issue 
To Be Tried Pursuant to Rule 9(g) 
of the General Rules of the 
Southern District of New York. 


1. On February 1, 1973 Gulf & Western Industries Inc. 
inafter G&W ) announced its intention to make a cash 

tender offer for the acquisition at $20 per share of 3,750,0000 
of stock of The Great Atlantic & Pacific Tea Co. Inc. 
(hereafter "A&P"). 

2. On February 2, 1973 the cash tender offer referred to in 
paragraph 1 was communicated to the public. 

3. The cash tender offer communicated to the public provided 


W «*• "WUAW* WkjN/4.^ W* WU i. UUJ. ^ f , 


4. G&W stated in the tender offer that it was seeking to 
acquire the A&P stock for purposes of investment. 

5. On February 2, 1973, the management of A&P issued a press 
release vigorously opposing the tender offer. 

6. On February 5, 1973, G&W instituted suit in the United 
States District Court for the Southern District of New York 
against A&P alleging violations of the Securities Exchange Act 
of 1934 in connection with the press release referred to in 
paragraph 5 hereof. A&P counterclaimed against G&W and cross 
claimed against Charles G. Bluhdorn and Kidder, Peabody & Co, Inc. 
alleging that the tender offer, if consummated, would be in 
violation of the anti-trust laws, and that G&W had violated 
provisions of the Securities Exchange Act of 1934 in the tender 
offer. In this litigation the Court found in favor of A&P and 
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against G&W and Bluhdorn and dismissed as to Kidder, Peabody & 
Co., Inc. This decision was affirmed on appeal. See 73 Civil 
536, affirmed. Second Circuit, Court of Appeals, docket no. 
73-1223. 

7. More than 3,750,000 shares of A&P stock were tendered 
in response to the tender offer prior to the expiration date. 

8. Included in the shares of A&P stock properly tendered 
in response to the tender offer were 2,000 shares of A&P stock 
owned by the plaintiff herein. 

9. G&W has extended the tender offer three times, the latest 
extension being to August 17, 1973. 

10. As of the date hereof the tender offer has not been 
withdrawn and no payment has been made for any of the 3,750,000 
shares tendered. 






CERTAIN DEFENDANTS (Filed July 16 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


!|FRED LOWENSCHUSS, Trustee for 
|' Fred Lowenschuss Associates 
.Pension Plan, Individually and 
on behalf of all other persons 
!j and shareholders of Great 
il Atlantic s, Pacific Tea Co., In 
'who are similarly situated, 


73 Civ. 2021 (KTD) 


STIPULATION 


W.J. KANE, H.J. BERRYBROl 

1 jft.. w. ~omrg7~~g.lL -^aD^ h.c; 

- cnxtESPIE, J~.S~. ~KROH^ E.A^LlTPi 
LONGACRE . -Hl-H. POTTS, J 
* ~SCHIFF . pTa . SMITH, _H. TAYLOR, . 
ffflj. TONER, W.I. WALSH, - N.F7 
WHITTAKER, J.A. ZEIGLER (all^of 
! whom are officers and directors 
; of Great Atlantic & Pacific Tea 
’ Co., Inc '.) and GREAT ATLANTIC S, 

I PACIFIC TEA C O.. INCj / and C.G. 

' BLUHDORN and GULF £> WESTERN 
jINDUSTRIES, INC. and KIDDER, 

'PEABODY & CO., 


IT IS HEREBY STIPULATED by and between the undersigned, 
t to approval by the Court, that this action may be 
t-innpH aaainst defendants W.J. KANE, H.J. BERRY, R.M. BROWN 


J.S. KROH, E.A. LE PAG 


I! JR., W. CORBUS, D.K. DAVID, H.C. GILLESPIE 
II 

Il R.F. LONGACRE, M.D. POTTS, J.M.. SCHIFF, P.A. SMITH, H. TAYLOR, JR. 
M i 

j| E.J. TONER, W.I. WALSH, N.F. WHITTAKER, J.A. ZEIGLER, all of whom 
are officers and directors of Great Atlantic & Pacific Tea Co., 

| Inc., and GREAT ATLANTIC & PACIFIC TEA CO., INC. without prejudice 

m and without costs as against each other. 

ABRAHAM E. FREEDMAN and 
FRED LOWENSCHUSS ASSOCIATES 


Dated: New York, New York 

June 28, 1973 


Attorneys for 



~ * 

- i 

1 , 







OLWINE, CONNELLY, CHASE, 
O’DONNELL & WEYHER 



'8 

Officers and Director^ o 
Great Atlantic & Pacific 
Tea Co., Inc. 


CAHILL, GORDON & REINDEL 


Atfebrneysfor Defe 
Great Atlantic & Pa 
Tea Co.. Inc. 



SO ORDERED: 



. S. D. 3 


h- rt 
O - 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-- x 

X 

FRED LOWEIJSCHUSS, Trustee for Fred 

Lowenschuss Associates Pension Plan, * 

Individually and on behalf of all other 

persons and shareholders of Great * 

Atlantic & Pacific Tea Co., Inc. who 

are similarly situated, 8 

Plaintiff, 8 


-against- 

w. J. KANE, H. J. BERRY, R. M. BROWN, JR., 

W. CORBUS, D. K. DAVID, H. C. GILLESPIE, 

J. S. KROH, E. A. LE PAGE, R. F. LONGACRE, 

M. D. POTTS, J. M. SCHIFF, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, W. I. WALSII, 

N. F. WHITTAKER, J. A. ZEIGLER (all of whom 
are officers and directors of Great Atlantic 
& Pacific Tea Co., Inc.) and GPJIAT ATLANTIC 
& PACIFIC TEA CO., INC. and C. G. BLULiLGRi, 
and GULF & WESTERN INDUSTRIES, INC. and 
KirOER, PEABODY & CO., 


OPINION 
73 Civ. 


Defendants. 



APPEARANCES: 

FRED LOWENSCHUSS ASSOCIATES 
By Fred Lowenschuss, Esq. 
Of Counsel 

ABRAHAM E. FREEDMAN, ESQ., 
By Charles Sovel, Esc. 

Of Counsel 


2021 


Attorneys for Flaintiff 





APPEARANCES continued 


OLWINE, CONNELLY, CHASE, O'DONNELL & WEYHER/ ESQS. 
Attorneys for Defendants W. J. Kane, 

H. J. Berry, R. M. Brown, Jr., 

W. Corbus, D. K. David, H. C. Gillespie, 

J. S. Kroh, E. A. LePage, R. F. Longacre, 

M. D. Potts, J. M. Schiff, P. A. Smith, 

H. Taylor, Jr., E. J. Toner, W. I. Walsh, 

N. F. Whittaker, J. A. Zeigler. 

By William F. Sondericker, Esq. 

Joseph M. Burke, Esq. 

Of Counsel 

CAHILL GORDON fi. REINDEL, ESQS. 

Attorneys for The Great Atlantic & Pacific 
Tea Company, Inc. 

By Raymond L. Falls, Jr., Esq. 

Allen S. Joslyn, Esq. 

Miles M. Tepper, Esq. 

Of Counsel 

SIMPSON THACHER & BARTLETT, ESQS. 

Attorneys for Gulf & Western Industries, Inc. 
and C. G. Blulidorn 

By John A. Guzzetta, Esq. 

Of Counsel 

SULLIVAN & CROMWELL, ESQS. 

Attorneys for Kidder, Peabody & Co., Incorporated 

By William E. V?illic, Esq. 

Mark I. Fishman, Esq. 

Of counsel 
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KEVIN THOMAS DUFFY, D. J. 

All parties have moved for summary judgment in 

this matter, which was transferred here from the Eastern 

District of Pennsylvania. The genesis of this action is 

found in the tender offer of Gulf ft Western Industries, Inc. 

(hereinafter "G & W"), for a portion of the stock of the 

Great Atlantic & Pacific Tea Co., Inc. (hereinafter "A & P"). 

That tender offer was never consummated because of an order 

Great 

of this Court. See Gulf & Western Indus., Inc, v. / Atlantic 
k , Pacific Tea Co., Inc. , 356 F. Supp. 1056 , af f 1 d , 476 r . 2d 
687 (2nd Cir. 1973). 

The defendants fall into three classes: (1) the 
officers and directors of A & P and A & P itself; (2) the 
chief executive officer of G ft W and G ft W itself; an^ 

(3) Kidder, Peabody ft Co., ^hereinafter "Kidder, Peabody"), 
the managing agent-broker-dealer of the tender offer. 

The plaintiff is a lawyer who has created a pen¬ 
sion fund for himself and his associates. He is suing in 
his capacity as trustee of that pension fund. 

The tender offer by G ft W for the A ft P shares 
was approved by the Board of Directors of G ft VI and announced 
on February 1, 1973, with full publicity of the offer circu¬ 
lated on the following day, February 2, 1973. The offer 
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provided for the purchase of 3.75 million shares of A & P 
•took if tendered on or before February 13, 1973, at a 
price of $20 per share. Needless to say, as of February 2, 
1973, the price of A & P stock was below the tender offer 
price. 

On February 2, 1973, two things happened: 

(1) the management of A & P announced its opposition to the 
tender offer and indicated that it would take legal action 
to prevent the consummation of the tender offer; and 

(2) the plaintiff placed an order for 2000 shares of A & P 
stock, which order was executed in two transactions on the 
New York Stock Exchange. I make no finding as to which of 
these events took place first.!/ Thereafter, but before 
February 13, 1973, plaintiff terdered the A & P shares in 
accordance with the G & W tender offer. 

On February 5, 1?73, G s W filed a complaint charg¬ 
ing A & P with violation of the Williams Act, §14, of the 
Securities Exchange Act of 1934, as amended, 15 U.S.C. §73 ( n ) 
because of alleged misrepresentations in its release oppo 3 ing 
the tender .offer. On the same day, A & P counterclaimed 
against G £> W and Kiddor, Peabody, the managing agent of the 
tender offer, claiming violations of the Williams Acx. ( supra ) 
and also violations of the antitrust laws. 
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A hearing was held on February 9, 1973, and on 
February 13, 1973, I filed an opinion and an order prohibit- 
G & W from the consummation of the tender offer. The defend¬ 
ant Kidder, Peabody was not enjoined as I found that it had 
acted merely as a "broker-dealer" and no showing had been 
made that it violated the law. An appeal was immediately 
taken from my order. 

On February 15, 1973, the plaintiff filed this 
lav; su: in the Eastern District of Pennsylvania. At no 
time did the plaintiff or any member of the class which he 
asserts he represents attempt to intervene in the action 
before no, although it is clear that he and many others of 
the class were aware of the litigation. The plaintiff and 
others represent 4 ny the alleged class were, however, per¬ 
mitted to intervene in the appeal from my decision and they 
fully set fortn their claims anu views there. 

The present action sounds in contract. The com¬ 
plaint alleges that the G & VI tender offer wa3 an offer of 
a unilateral contract; that the offer was accepted by the 
plaintiff and members of tno class by tendering A $ P shares 
eyual to or greater than the norJocr of shares specified in 
the tuneor offer: that the contract was completed by the 
tenderr tnat A u I*, its officers aria directors interfered 
with the contractual rights of the piaintiffs; and taut 
do Con '.ante are obi it--a tee to pay to plaintiff and the otuor 
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*emb«. of the da., the tender offer price for their 
shares or, in the alternative, damages. 

Plaintiff has stipulated to dismiss his com- 
plaint a. again.t A t p and it, officer, and director., 

Thu. the only defendant, left are 0 , w, niu hd orn and 
Kidder, Peabody. 

It should be eophaeiied that till. case sounds 
only in contract. The plaintiff ha, filed a separate suit 
against the sans defendants for alleged violation of the 
securities lav. and particularly tho Williams Act, supra . 
Although tho plaintiff In his brief switches fro* data, 
sounding in contract to those in securities lav, without 
compunction, it i. clear to me that the question before 
tho Court on this motion Is one solely of contract law.?/ 

I would suspect that the other action brought by plaintiff 
which Involves allegations of violations of tr.e securities 
lav. will eventually be the subject of a similar motion, 
but I must defer any decision as to that issue until the 
question is properly before the Court.3/ 

heforo turning to the motions for summary juug- 

n ° nt ' lt to '« a threshold question is presented, 

nanoly, whether tho plaintiff ray maintain this action an 

a "class action". I hold that this in a proper class action 
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under Rule 23 of the Federal Rules of Civil Procedure. See 
e.g. Feder v. Harrington , 52 F.R.D. 178 (S.D.N.Y. 1970). 

Here there is clearly common questions of law affecting all 
the members of the class of tendering stockholders; the 
class is so numerous that joinder of all the tendering stock- 

l 

holders is impractical yet the size and identification of 
the class is manageable; the claims of the plaintiff are 
typical of that of the class; and it appears to me that the 
plaintiff will fairly and adequately represent the interests 
of the class of tendering stockholders. Finally, the effi¬ 
cacy of a class action in this case is obvious. This is an 
action whore a large number of tendering A & P shareholders 
may have been injured, but it is unlikely that the individual 
injuries would rise to a level sufficient to warrant individ¬ 
ual suits. A class action provides a method for obtaining 

redress for these claims. 

I must now consider the merits of the various 
motions. Kidder, Peabody has moved for summary judgment. I 
am constrained to consider this as a motion to dismiss the 
complaint under Rule 12b of the Federal Rules of Civil Pro¬ 
cedure. As I have 3 aid, this complaint sounds solely in 
contract. The plaintiff admits that: 
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"(i]t is, of course, clear that Kidder, 

Peabody's role in the making of the tender 
offer wja that of 'dealer-manager' and, as 
such, it was not a party to the contractual 
relationship between G & W and the tendering 
shareholders of A & P stock." 

No claim is made in the complaint that Kidder, Peabody 
interfered with the contractual rights of G & W and the 
plaintiff or the class which he represents. Accordingly, 
this complaint as against Kidder, Peabody must be dismissed. 

The plaintiff's argument against this dismissal 
is founded in an argument that Kidder, Peabody "aided and 
abetted" G & W in violating the securities laws. That 
question must abide a determinaLion on the plaintiff's 
other complaint wheru allegations of such violations are 
set ouL. In any event, there is no showing on th« record 
before me that Kidder, Peabody knowingly and wilfully aided 
and abetted any violation of the Williams Act or of any 
other statute. In acting as dealer-manager of the tender 
offer, it is true that Kidder, Peabody transmitted the 
offer to others. But there is not the slightest scintilla 
of proof, much less a clear allegation, that Kidder, Peabody 
even knew or had reason to know, of any infraction. 
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Plaintiff haa moved for summary judgment against 
G a W and Eluhd orn * Ifc I s plaintiff's argmont that a 
tender offer is a unilateral contract conditioned only on 
the fact that sufficient shares be tendered as required by 
the offer.i/ The relief sought ia "payment for the shares 
of A 4 P stock that were tendered to G & W, or, in tho event 
that a determination is made that G & W may not accept the 
tendered shares that damages be awarded to plaintiff and 
the members of the class for the losses they have suffered 
by reason of the failure to cor.pleto the tender offer." 
(Plaintiff's memorandum, pp. 4 and S; Emphasis in tho original). 

Plaintiff's first argument which seeks completion 
of the tender offer must fall. There can be no question that 
plaintiff cannot domand or force consunmatlor of the tender 
offer. Inherent in every tender offer is the condition that 
the offer be held lawful by a court of competent jurisdic¬ 
tion if the tender offer is attacked. The Court of Appeals 
for the Second Circuit in Gulf & W e stern Indus., I nc, v. 

G reat Atlant ic & Pa cific Tea Co., Inc, s upra , in dealing 
vith the clhims of this plaintiff and others of this class, 
succinctly and unequivocally hold tnat thoy, like G & h, 
havo no “inherent right to proceed with an unlawful tender; 
a requirement of lawfulness is included by implication in 

every tender offer." 470 F. 2d at 698, 

Lid 
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Thus t the only issue before this Court ie whether 
plaintiff and the class of tendering shareholders he repre¬ 
sents, can recover damages for the failure of the tender 
0 ^ er to proceed. Plaintiff's argument is based on his 
notion that at least by the 13th of February, 1973, a con¬ 
tract between the tendering shareholders and G & W existed 
and therefore when G & W failed to perform through no fault 
of the plaintiff, G & W became liable for damages. As was 
suggested earlier, whether in fact a contract existed is 
not at all clear. However, even assuming arguendo that a 
contract did exist, it is this Court's view that the plain¬ 
tiff is not entitled to recover. 

Defendants seek to justify their non-perfomance 
of the tender offer by application of the doctrine of im- 
possibility. It has long been held that where the occurrence 
of an event, circumstance., or governmental intervention not 
caused by any party renders performance impossible, the con¬ 
tract is extinguished, and all parties to it are automati¬ 
cally discharged. See Frenchman & Sweet, Inc, v. Philco 
Discount Corp. , 21 A.D. 2d 180, 2-59 N.Y.S. 2d 611 (1964); 

Geo, Colon Contracting Corporation v. Morrison , 162 N.Y.S. 2d 
841 (1954), aff'd 157 N.Y.S. 2d 927 (1956); 119 Fifth Avenu e 
v - I'alyo Trading Co. , 73 N.Y.S. 2d 774 (1947), aff'd 87 N.Y.S. 2d 
430 (1949); Dolman v. United States Trust Co. , 206 Misc. 929, 
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134 N.Y.S. 2d 508, aff*d 1 A.D. 2d 809, 148 N.Y.S. 2d 809, 
rev’d on other grounds, 2 N.Y. 2d 110, 157 N.Y.S. 2d 537j5/ 

See also Restatement of Contracts, SS 457 and 458. 

The plaintiff, however, argues that defendants 
cannot be relieved of liability since the illegality inter¬ 
vening between the "contract" and execution was caused by 
the defendants. It is true that one who causes a supervening 
governmental interference cannot avail himself of the doctrine 
of impossibility. General Aniline t Film Corp._ v. jfeyer Co., 
Inc. , 305 N.Y. 479 (1953); Seedman v. Friedman , 132 F. 2d 290, 
295 (2nd Cir. 1942). The New York Court of Appeals in General 
An iline t Film Corp. v. 3 a yer Co., Inc. , supra , 305 N.Y. 479 
(1953), made clear that to be barred from raising this defense 
a party must have affirmatively, intentionally and directly 
caused the impossibility. It is plaintiffs contention that 
the impossibility here is based on a determination that the 
tender offer is unlawful because its consummation would re¬ 
sult in violation of the antitrust laws and that certain 


papers released in conjunction with ths offer violated the 
Securities Acts. The impossibility here, at least to the 
extent it is based on the antitrust violations, cannot be 
gaid to be caused by any particular party. If there be an 
antitrust violation here, it is tho result of the juxtaposi¬ 
tion of facts which were not intentionally incurred by defend 



ants. 



94a 


The defendants have from the beginning denied that 
in fact the acquisition of the tendered shares w ;ald create 
potential market conditions violative of the antitrust laws. 
Nor have defendants acknowledged that they have violated the 
Williams Act. It cannot be suggested that defendants have 
sought to extract themselves from this contract by their own 
purposeful acts. On the contrary, they have vigorously 
sought to defend against such alleged violations. 

In a very real sense there is in this case, in its 
present posture, no illegality or unlawfulness but rather 
impossibility. As was made explicitly clear in my opinion 
prohibiting the consummation of the tender offer and in the 
affirmance of that opinion by the Court of Appeals, the 
merits of the alleged violations of the Securities and Anti¬ 
trust Laws have not been determined. At most, what is ap¬ 
parent is that the issues surrounding these alleged viola¬ 
tions are substantial and difficult. The impossibility in 
this case rests on the finding of this Court, affirmed by 
the Court of Appeals, that issues raised by A & P, not G & W, 
are such that preliminarily this tender offer should not go 
through. If any party is going to be characterized as an 
efficient cause of the impossibility here, then A & P must 
bear that stamp, not G & W. 


I 

I 

l 

I 

i 
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Even if it were this Court's finding that G & W 
had by its acts caused some sort of illegality here, plain¬ 
tiff could not recover. As the Restatement of Contracts (1932) 
states in §599(b), a party who . . . may discover 

before or during performance the facts that render the bar¬ 
gain illegal . . . cannot recover for any performance ren¬ 
dered after the discovery." Thus, to recover a party must 
be ignorant of the facts constituting the illegality at the 
time the contract becomes irrevocable for him. As plaintiff 
stated in his papers, he tendered the shares some time after 
the 2nd of February and before the 13th of the month. As of 
the 5th of February, all shareholders of A & P can be held to 
be on notice**/ of the pendency of the litigation regarding 
the propriety of the tender offer, and clearly the result of 

this litigation is the basis of the impossibility of perform- 

/ 

ance here. At that time, under the terms of tho Lond*.r offer 
any tendering shareholder could have withdrawn his shares. 

The contract was not to be final until the end of the day on 
the 13th of February. Thus, even if this Court were of the 
persuasion that there were illegality here, it must be assumed 
that plaintiff was on notice of the facts comprising the im¬ 
possibility, namely allegations of Antitrust and Securities 
Acts violations to an extent which would preclude his recovery. 
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The unsettling irony of this case is that plain¬ 
tiff seeks damages for a contract which he assorts is 
breached and illegal, while at the same time continues to 
tender his shares in hopes of the ultimate consummation and 
performance of that very contract. 

All of this might suffice to deny the plaintiff's 
motion for summary judgment. There is moreover, serious 
question as to the issue of what, if any, damages the plain¬ 
tiff and the class he represents have sustained. This point 
has not been briefed by either side. But I seriously ques¬ 
tion what, if anything, could be assessed as deimages. The 
defendants have extended the tender offer three times but 
each extension of the offer has permitted plaintiff and the 
class which ho represents to withdraw any shares which may 
have been tendered. Plaintiff and the class, thus, have 
not hecn den— ived of the use of their rhares. 

Plaintiff apparently seeks to have the defendants 
execute its tender offer to buy the shares (or at least pay 
for them) and "sterilize" them so that aafondants could not 
exercise control over them. This -roe iso argument was made 
by this plaintiff in the Court cf Appeals and was rejected 
by that Court. 

G ft W claims that it "has been discharged from its 
obligations under the offer [by the order of this Court as 
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affirmed by the Court of Appeals] . A 3 a result, it owes no 
duty to pay daxagoa to disappointed shareholders. " (G 4 W 
Haply Memorandum, p, 6 .) On this basis, inter alia, G 4 W 
and Bludhorn have ;aovod for aurur.ary ju . - ent. The motion 
must bo granted but for reasons much r.ore limited than those 
stated by the defendants. 

While a tender offer in in •*_ f i - (even an extended 

one as here) thu person or persons ranking the offer do. have •: 

obligations. They have a duty of dealina fairiv with the 
/ 

persons making thu tender. There iu no evidence that the 
defendants have done anything other than deal fairly with 
plaintiff and the class lie represents. govcver, since plain¬ 
tiff and the class he represents have suer ere;*. no damage 
cognizable at law, the complaint rust t\-. : isr.issed. 

Settle order on notice. The : h i .riff is to bear 
the cents of. this action ard '’so tN- -s notifving the 
ac:.i»ers of the class he represents. 


batr : .i? how York, :U:v York 
July , 1973. 



FOOTNOTES 


Zt should he of some interest to the appropriate body 
of the Pennsylvania Bar whether the plaintiff, a lawyer, 
truly purchased these shares as an : ustraent for his 
pension plan or merely Q3 a vehicle for this litigation 
in which counsel fees euro sought. 


I an not unmindful of the fact that pleadings under the 
Federal Rules of Civil Procedure are to be interpreted 
nost liberally. If this were tna only action filed by 
this plaintiff, I might consider that it could bo con¬ 
strued as including the Williams Act claims. Plaintiff 
himself, however, has ccnstruua this action as one rais¬ 
ing contract claims, not Securities Act violations. 

(See paragraphs 18 and 32 of tna complaint in 73 Civ. 2931, 
which case, though filed in the Eastern district of 
Pennsylvania, has been transferred to this district and 
assigned to me as a related case.) 


No motion Laa been made to consolidate the two cases. 


A reading of ths tender offer indicates that seen an 
interpretation is not without substantia? dcibt. It 
seems to ne that a tender offer is r- ally a solicita¬ 
tion of offers from the tendering parties or in other 
words si "offer for an offer'. Williston, in hio 
treatise on contracts, suggests this view: 'Ordinarily 
advertisement for bid3 or tenders is not itself an 
offer but tho bid or tender is ;-.u a r which creates 
no right until accepted." thus, no contract would 
arise until the acceptance of the ti-uuareu shares by 
tho person publishing the tender of. v. This view 
would demolish the plaintiff's claim of a violation of 
contract righto since no contract would ever have been 
created. ’However, I find it unnecessary to decide 
whether a contract actually -uistc , since in ny view 
even if a contract was established, plaintiff cannot 
recover. 


FOOTNOTES - continued 


5/ This Court finds that the Now York law must bo ap¬ 
plied in determining whether the doctrine of impos¬ 
sibility applies hero. Even though jurisdiction of 
this suit Js supposedly derived from tine Securities 
Acts, I find it appropriate to look to New York law 
regarding questions of contract law since the offer 
and acceptance and at least part of the performance 
involved in this contract was to take place in New 
York. Further, federal law as to the application of 
the doctrine of impossibility is identical to that of 
New York lav;. See Sc earn an v. Friedman , 132 F. 2d 290 
(2nd Cir. 1942) (a federal bankruptcy case), and tne 
Kijnprlnzes3in Cecils , 244 U.S. 12 (1917) (an adnirality 
case)• 


6 / Plaintiff and the other members of the class, who have 
been characterized by plaintiff as "intelligent and 
alert" investors, can be held to be on notice of the 
possibility of litiqation over the tender offer as early 
as tho 2nd of February, when the President of A £ p 
released a statement of opposition to the offer which 
was carried over the Dow-Jones tape. Further, the actual 
inception of the litigation between G & W and A & P on 
the 5th of February received very wide publicity ir. 
newspapers of general circulation, as well as business 
journals. 




LETTER DATED JULY 30, 1973 TO HON. KEVIN T. DUFFY ,00a 

ABRAHAM E. FREEDMAN 

COUNSELLOR AT LAW AND PROCTOR IN AOMIRALTY 

SEVENTH AVE., NEW YORK, N. Y. lOOtl 

* ,<• 
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PHHAOC^HIA PA OFflCC 
FRIfOMAN, BOROWSKY AND LOftftr 
CHESTNUT STREET AT FIFTH 
WALNUT B 8400 


July 30, 1973 


Hon. Kevin T. Duffy 

United States District Judge 

Southern District of New York 

U.S. Courthous e 

New York, New York 10007 

Re: Fred Lowenschuss, et.al. v. W. J. Kane, et.al. 

73 Civil 2021 (KTD) _ 

Dear Judge Duffy: 

We take this opportunity to request that Your Honor 
withhold any further dissemination of your Opinion in the 
above matter until after plaintiff has had the opportunity 
to submit a Petition for Rehearing which will be filed within 
the 10-day period prescribed by the Rules. 

On behalf of the individual plaintiff, Mr. Lowenschuss, 
we are particularly concerned about the statement made in 
footnote number 1 to your opinion which suggests that Mr. 
Lowenschuss may have been guilty of improper conduct. As will 
be more fully set forth in the Petition for Rehearing, the 
comments made in footnote number 1 are unwarranted under the 
facts of the case, particularly in view of the fact that 
plaintiff's request for oral argument in this matter was 
denied by the Court. 

In footnote number 1, Your Honor questions whether 
Mr. Lowenschuss "truly purchased the shares as an investment 
for his Pension Plan or merely as a vehicle for this litigation 
in which counsel fees are sought". This statement overlooks the 
fact that, as was stated in paragraph 5 of Mr. Lowenschuss■s 
affidavit, he purchased the shares not as an investment, and 
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not as a vehicle for litigation, but rather in order to 
tender them in response to G&W's tender offer. In addition, 

Mr. Lowenschuss can establish by irrefutable evidence that’ 
his order for the 2,000 shares of A&P stock that he purchased 
was placed prior to the announcement by A&P that it was 
contesting the tender offer. Mr. Lowenschuss can further 
establish that he attempted to cancel the order as soon as 
A&P announced that it was contesting the tender offer, but 

that, by that time, it already was to late for him to cancel 
his purchase. 

In addition, at page 5 of Your Honor's Opinion, the 
statement is made that neither plaintiff nor other members 
of the class attempted to intervene in the litigation between 
the Gulf & Western and A&P. As will be more fully set forth 
in our Petition for Rehearing, this is in error, for Mr. Lowenschuss 
did file a petition to intervene in that litigation after the 
case was remanded from the Court of Appeals, but no action was 
taken on this motion and it is still pending. 

As/Your Honor notes in the opinion, Mr. Lowenschuss is a 
practicing attorney. A statement such as appears in footnote 
number 1 of the Opinion is extremely damaging to an attorney's 
reputation. We would hope that such a statement would not be 
al \° wed to stand without affording the attorney involved the 
opportunity for a hearing which, up to now, has been denied to 
Mr. Lowenschuss. We are confident that when the circumstances 
underwhich Mr. Lowenschuss acquired the stock are made fully 
known to the Court, that you will conclude that there has been 
nothing improper in Mr. Lowenschuss's conduct, in the meantime, 
however, if the Opinion as it presently stands, especially with 
present footnote number 1, is distributed for publication, 

Mr. Lowenschuss will suffer irreparable injury by reason of this 
blot on his reputation. Accordingly, we respectfully request 
that Your Honor withhold further dissemination of the Opinion, 
or recall it. if it has been given out for publication, until 
plaintiff has had an opportunity to submit a Petition for Rehearing 
and additional materials which will establish that Mr. Lowenschuss 
acted in good faith in this transaction and in accordance with the 
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highest traditions of the Bar. 


CS/gr 


Respectfully submitted. 






cc: Messrs. Simpson, Thacher & Bartlett 
Messrs. Sullivan & Cromwell 
Messrs. Cahill, Gordon & Reindel 

Messrs. Olwine, Connelly, Chase, O'Donnell & Weyher 





PLAINTIFF'S NOTICE OF MOTION FOR REARGUMENT (Filed August 3, !973)| 

j! UNITED STATES DISTRICT COURT 103a 

H SOUTHERN DISTRICT OF NEW YORK 


I! 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenachuss Associates Pension 
Plan, Individually and on behalf of 
all other persons and shareholders 
of Great Atlantic & Pacific Tea 
Co., Inc. who are similarly 
situated. 


I! 


Plaintiff, 


vs. 


! I 


W.J. KANE, H.J. BERRY, R.M. BROWN, 
JR., W. CORBUS, D.K. DAVID, H.C. 
GILLESPIE, J.S. KROH, E.A. LE PAGE, 
R.F. LONGACRE, M.D. D OTTS, J.M. 
SCHIFF, P.A. SMITH, H. TAYLOR, JR., 
E.J. TONER, W.I. WALSH, N.F. 
WHITTAKER, J.A. ZIEGLER (all of whom 
are officers and directors of Great 
Atlc cic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO., 
INC. and C.G. BLUHDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 


Defendants. 


S I US: 

PLEASE TAKE NOTICE that plaintiff will move the Court before 


Ithe Honorable Kevin T. Duffy in Room 129 of the United States 


Courthouse, Foley Square, New York, New York on the 14th dav of 

' : * 

I* 

^August, 1973, at 2:15 o'clock on the afternoon of that day, or 
ns soon thereafter as counsel may be heard, for an order granting 
reargument of the Court's decision of July 25, 1973 in the within 
matter. 


PLEASE TAKE FURTHER NOTICE that at the aforesaid time and 


73 Civil 2021 (KTD) 
NOTICE OF MOTION 


place plaintiff will move the Court for leave to file the 





I 

annexed affidavits of 

“vies of Jay Moss, sworn to the 1st » 

I. lst da y of August, 

P ' a " d ^ L ~ h — suor „ to the 30th da y of July 1973 ! 

and that saia affidavit. he considered by the Court in lfc . ! 

determination of the within motion for reargument. \ 

please take further hottce that at the aforesaid timm and j 

puce Piaintiff wiii move the Court to grant an orai hearing to j 
•plaintiff on the within motion for reargument. 

I PLEASE TAKE N ° TICE «»* at the aforesaid time and 

Place piaintiff win move the Court to grant such other and 

further relief as to the rvmv+- __ 

he court may seem just and proper in the 

circumstances. 

jDated: New York, New York 
August 3, 1973 

Yours, etc. 

ABRAHAM E. FREEDMAN and 
FRED LOWENSCHUSS ASSOCIATES 


i! 


|l 

;i 



TO: 


36 Seventh Avenue 
New York, New York 1001a. 
Attorneys for Plaintiff 


MESSRS. SIMPSON, THACHER & BARTLETT 
Attorneys for Defendants, c G 

Bluhdorn and Gulf & Western‘industries Inc 
One Battery Park Plaza scries, Inc. 

New York, New York 10004 

MESSRS. SULLIVAN & CROMWELL 
Attorneys for Defendant, 

Kidder, Peabody & Co. 

48 Wall Street 

New York, New York 10005 

MESSRS. CAHILL, GORDON & REINDEL 
Attorneys for Defendant, 

Great Atlantic & Pacific Tea Co., Inc 
,80 Pine Street * 

New York, New York 10005 


S3 
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^°s DOmELL * ™ 

° f g -“ »«•»«* & p acific Tea co „ Inc 
New York, New York. 10017 
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UNITED STaVe^D^StTkTCOURT ^ SUPP0RT 0F F0REG0,NG MOTION 

SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan 
Individually and on behalf of all other 
persons and shareholders of Great 
Atlantic 5 Pacific Tea Co., Inc. who 
are similarly situated. 


106 a 


Plaintiff, 


-against- 


73 CIV. 2021 


W. J. KANE, H. J. BERRY, R. M. BROWN JR 

W. COR3US, D. K. DAVID, H. C. GILLESPIE ’ 

J. S. KROH, E. A. LE PAGE, R. F LONCACRE 

!■ »• MJTS J. m. schiff; p. a. sS?™? E ’ 

FAiLOR, JR., E. J. TONER, W. I. WALSH 

; e F of ff ITTA « R . A. ZEIGLER Call of whom 

r d f r- and direct °rs of Great Atlantic 

c pArJcJr Jca J nC,) and GREAT ATLANTIC 

fi IACIFIC IEA CO., INC. and C. G. BLUHDORN 

and GULF 5 WESTERN INDUSTRIES,INC. and 
KIDDER, PEABODY § CO., 

Defendants 


A F F I DAVIT 
| COMMONWEALTH OF PENNSYLVANIA 
CITY f, COUNTY OF PHILADELPHIA 


SS 


i; 


■JAY MOSS, being duly sworn according to law deposes and 

^ «- :\JL c - 

1. 1 am a registered securities oroker and represen¬ 
tative and am employed by the stock brokerage firm of Hcrzfeld 5 
Stern in its Philadelphia Office. 

2. On Friday, February 2 , 1973, Fred Lowenschuss,as 
lrUStSe f ° r th0 Frud Lowenschuss Pension Plan, placed an order with 
• ie tor the purchase of 2000 shares of A § P Stock at a price of 
JS-:./S with instructions to tender same to Gulf § Western in accor¬ 
dance with the outstanding tender offer. 

3. Before placing this order, Mr. Lowenschuss had dis¬ 
cussions with me pertaining to said tender offer and the Great 

At I int ic f, Pacific Tea Co. and that 


said order was placed by me 
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for execution at 10:48 A.M. A copy of said order is attached here- 

i 

to and narked Exhibit "A". 

4. At or about 11:42 A.M. , Mr. Lowenschuss instructed me 

i 

^o cancel the entire order. As I recall, at that time an announce¬ 
ment came over the Dow Jones ticker tape that A § P intended to 
oppose the tender. Upon my advising Mr. Lowenschuss of the afore- 
' mentioned fact, he immediately instructed me to cancel the order 
which I attempted to do. Notwithstanding my attempted cancella¬ 
tion, it was too late and the order was executed for 600 shares at 
! 18-5/8. 

i 

5. Later that day, after further discussions with Mr. 

i * 

j. Lowenschuss, I reduced the remaining portion of the order for 

( f 

i 1400 shares to 18-3/8 and said order was properly executed at 
j 18-3/8, the designated price. Prior to reinstating the order, I 
recall further conversations pertaining to the tender offer and 

p 

discussing considerations of reduced commissions per share on the 

i 

. larger order. 

6. Mr. Lowenschuss had been interested in the depressed 
shares of the various supermarket chains and I had, from time to 

; time » previous to February 2, 1973, forwarded to him Standard 5 

I- 

1 Poor’s Investment Information pertaining to A 6 P shares as well 

» 

as other companies. 


Sworn to and subscribed 
be Tore mo this s/ day 

, 1973. 


O i C(. <■ :< : '< 

•y 


/ 

' V ‘ 


.2~' 


/ 

■ -s 


N )TARY PUBLIC 


JfOi M-S-V - -* 

Hr-« • r; * •' ** • #• * 


'■ r > 

:U-j 


JAY MOSS 
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AFFIDAVIT OF FRED LOWENSCHUSS IN SUPPORT OF FOREGOING 

UNITED STATES DISTRICT COURT M0T,0N DATED JULY 30, 1973 
SOUTHERN DISTRICT OF NEW YORK 


x 


FRED LOWENSCHUSS, Trustee for Fred : 

Lowenschuss Associates Pension Plan, : 

Individually and on behalf of all other : 

persons and shareholders of Great : 

Atlantic fj Pacific Tea Co., Inc. who : 

are similarly situated, : 

Plaintiff [ 

-against- 

'W. J. KANE, H. J. BERRY, P. M. BROWN, JR., : 
W. CORBUS, D. K. DAVID, H. C. GILLESPIE, 

J. S. KROH, E. A. LE PAGE, R. F. LONGACRE, : 

M. D. POTTS, J. M. SCHIFF, P. A. SMITH, 

H. TAYLOR, JR., E. J. TONER, W. I. WALSH, 

N. F. WHITTAKER, J. A. ZEIGLER (all of whom ; 

are officers and directors of Great Atlantic' 
and Pacific Tea Co., .Inc.) and GREAT ATLANTIC 
5 PACIFIC TEA CO., INC. and C. G. BLUHDORN : 
and GULF 5 WESTERN INDUSTRIES, INC. and : 

> KIDDER, PEABODY 5 CO., : 

Defendants 


x 


73 CIV. 2021 


AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA 

1 1 

; CITY 5 COUNTY OF PHILADELPHIA 


SS 


FRED LOWENSCHUSS, being duly sworn according to law, 

I ■ 

deposea and says: 


1. That on February 28, 1972, the District Director 
of Internal Revenue Service, Alfred Whinston, determined that the 
Fred Lowenschuss Associates Pension Plan and Pension Trust was 


qualified under Section 401 or 405 of the Internal Revenue Code 
and exempt under Section 501(a) of the Internal Revenue Code. 
(Copies of said letters of determination are attached hereto and 
marked Exhibit "A".) 
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2. A savings account had been opened entitled I'red 
l.owenschuss,Trustee for Fred Lowenschuss Associates Pension Plan 
't torncys At Law, in the Western Savings Bank in Philadelphia, 
Account No. 01-175535-6. 

3. Said savings bank paid interest of Si up until 

recently at which time the interest rate has been increased to 

5-1/4%. 


4. That the employer contributions to the pension 

into the aforementioned savings account 
trust were initially made/until such time as I, as Trustee of the 

i pension plan, could determine appropriate investments to obtain 

i 

.! better return and/or increase the pension plan funds. 

5. Like most persons, I was concerned about the 
erosion of the dollar by reran of the present inflationary trend 
and I was aware that 5% interest received on the pension plan funds 
did not constitute a good return on said monies and did not keep 
the corpus at a status quo. 

6. I had been interested in the prosDects of the 
■arket chains as an area for investment for a long period of 

tin 2nd,for the period six months preceding February 2, 1973, I 

b': t. ac t i\ oly studying and evaluating the various suoerm 

• hams by obtaining Standard 6 Poor reports from brokers ana con- 
: candy following the market quotations of the various super¬ 
markets’ securities. 

I was particularly interested in the Great Atlantic 
Pacific Tea Co. as a turn around situation and as a si umber i ny 
giant . 

lor at least six months prior to February 2, 1973, 
l was actively and constantly following the common stock quota- 
i ions of A f, P and the corporate developments of said company. 

t 
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9. During this time,I felt that the stock market was 
in a precarious position and that the downside risks greatly out¬ 
weighed the upside potentials. 

10. My evaluation of the A § P stock was that it should 
gravitate to the $10.00 per share area, at which time I felt it 
would be a good investment for a turn around situation. 

11. I continued to watch the quotations of said A § P 

' stock and could not figure out why the quoted price of said st ck 

i 

failed to decrease to the $10.00 level and, in fact, shortly prior 

i 

to the tender offer being announced, began to increase in value; 

I * 

toward the end of January the quoted price of A 5 P stock began 
to stabilize and increase. 

12. When the announcement of the Gulf f, Western tender 
offer was made, I was a bit perturbed for not having anticipated 
or realized that something of this nature was happening or in the 
wind. Like most persons, I felt that my 20/20 vision,in hind¬ 
sight,should have motivated my actions at an earlier date. 

13. On February 2, 1973, prior to the time that trading 
; on the New York Stock Exchange commenced, and sometime around 


°:00 A.M. in the morning, I read the tendor uf-'or 


U . 1 *<0 3 


tern for 3.75 Million shares of A 5 P stock. Having followed 
A 5 P stock for the last six months, and being a bit peeved at 
myself for not investing earlier, and further being cognizant of 
the fact that the pension fund needed a better return than 51* in- 


( oi osl in order to at least maintain the purchasing value of said 
fund, I determined to purchase on behalf of the pension fund. 
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2(100 shares of A 5 P stock at 18-5/8 or less to tender same to” 2 * 
Gulf f, Western at $20.00 per share. I felt that this was an ex¬ 
cellent opportunity to earn 75 on investment made for fifteen days 

or less. 

14. Prior to placing the order for the purchase of 

2000 shares of A a P on the morning of February 2, 1973, with 
instructions at the time of placing the order of tendering said 
shares, I read and re-read the tender offer of Gulf a Western as 
it appeared on page 18 of the Wall Street Journal on Friday, 

: Pebruary 1973. I read said tender offer as an attorney being 
asked by clients what are the rights, obligations and risks of 
the parties making the tender offer and the persons who respond 
to same. My professional opinion as an attorney was that Gulf a 
Western was obligating itself to purchase any and all shares pro¬ 
perly tendered on or before February 13, 1973, up to 3.75 Million 
shares. The express terms of the tender offer of Gulf a Western 
wete so set forth that I, as an attorney, understood it to be an 
irrevocable offer of a unilateral contract which was accepted by 
the tendering of the shares, and consummated thereby. My evalua¬ 
tion of the tender offer,as an attorney and Trustee for the pen- 


n, -.a3 .)a.-.ed in 


1 ar.guag. 


offer 


• G a W' hereby offers to purchase 

3,750,000 shares of common stock....- 

G a W will p urc hase all shares of A a P 
common stock which have been duly tend ;red 
by j . 00 P.i*I. L. S• T. on Tuesday, Icbrtia y 
i •’> 1973, up to the maximum of 3,750,0)0 
shares. If more than 3,750,000 shares (ao- 
proximately 155 of the outstanding shares) 
arc tendered by February 13, 1975, G a W 
will purchase 3,750,000 shares on a pro 
rata basis and reserves the right, but will 
no t be obligated, to purchase any number of 

additional_tendered shares on a nro'Tata- 

basis.... n 

1A- S ippears on i’age 18 of the Wall Street 
Journal with emphasis supplied) 




|> is. I also relied on the "letter of tender" printed in^ 

j the Well street Journal together with the hinder offer. Contained 

j, in S3id let,er of tender ““ the following language: 

‘ "....tendered pursuant to the offer dated 

February 1, 1973, of Gulf § Western In- 

J? 2 InC ' t0 P urchas e 3,750,000 shares 
■ ot a p common stock for cash at $20.00 

j net per share. 

' 

PES £ omm ° n stock the Great Atlantic 
J Pacific Tea Company, Inc. ("A $ P") may 

be tendered pursuant to the offer to pur¬ 
chase dated February 1, 1973, of Gulf Q 
Western Industries Inc." 

! 16 ‘ In formu lating my opinion that this was an irrevo- 

j cable » unilateral offer to purchase a minimum of 3.75 Million 
! shares of A 5 P, I also relied heavily on paragraph #6 of the 
j G § W tender offer. Said paragraph provides a reduction in the * 
j, purchase price in the event of dividend payment by A § P and/or 
|| certain distributions as set forth therein. Again. G « W was 
j; affirming that this tender offer for at least 3.75 Million shares ! 
j; imP ° Sed 8 fiTm obligation on G 5 W, thereby encouraging members 
of the general public to act and/or change their position, 
j 17. A reading of the remaining portions of the tender 

j ° ffer indicated to me that the investment firm of Kidder, Peabody 

! * C0,f InC ‘ aided G 5 W and/or its chairman, in making said tender 
offfrr. I also noted that one of the senior partners of the law 
firm of Simpson,Thatcher $ Bartlett, Esquires fwho were general 
counsel for G 6 W) was a director of the G 6, Vi corporation. I n 
reading the remainder of the tender offer, there were no condi¬ 
tions and/or disclaimers or caveats which could possibly defeat 
a tendering shareholders right to payment of $20.00 per share, 
other than the fact that more than 3.75 Million shares may he 
tendered causing a pro rata acceptance. As Trustee of the pension 
plan, I accepted the possibility of the pension pl, n continuing 
to hold a portion of the 2000 shares of A « P stock in the event 
that the tender offe^r was over subscribed and the pro-rata accep¬ 
tance provision of the offer of G § W applied. Since G | w was 



-’ oing to end up owning and/or holding close to 5,000,000 shares of 
A 5 P, after the tender offer was completed, I felt it was a rea- 
sonable risk to take to hold A f, P shares for further appreciation. 
I further felt that this tender offer was placing a large block 
of A 5 P stock into the"strong hands"of G 5 W and removing said 
shares from "weak hands" of the general public. Stockholders of 
A f, P wishing to sell their shares would tender same and thereby 
remove selling pressure on A § P shares. The combination of the 
, gcneral public’s confidence engendered by G 5 W’s actions, together 
wLth the removal of the selling pressure on A § P shares, would 
have a positive effect on the quoted price of A § P stock. 

It was my feeling that G 5 W ( in order to insure the 
success of its tender offer, carefully and consciously chose the 
frrm terminology used in the offer. Because the quoted price of 
the A 5 P shares of stock had dropped substantially over the past 
year or so, numerous shareholders had paid greatly in excess of 
$20.00 per share for their holdings. Acknowledged stockholder 
i Psychology is that a shareholder will take a profit and hold on 
; t0 his losing stocks. Under these circumstances, I interpreted 
the firm language of the tender offer as being calculated by G 5 W 
i-iluoo and encourage members of the genaril public to p out 
and purchase shares on the open market for the purpose of ten¬ 
dering. 

I relied on the expertise of G 5 W, its chairman, 
Charles G. Bluhdorn, its investment banker Kidder, Peabody 1) Co. 
and its attorneys (all of whom have previously been involved in 
tender oflers) that this was a valid and legal tender offer. 

IB. My decision to purchase the shares of A 1, P for the 
purpose of tendering was made prior to 10:00 \.M. on lobnunx 2, 
l!)' 7 5. I waited to place the order for said shares until after the 
market opened so that [ might obtain a quotation and feel of the 
market. Ihe order was placed and my broker advises at 10:4B a M 







in accordance with my instructions, he placed the order for 2000 ^ 
shares of A 5 P stock at 18-5/8. Thereafter, i received a call 
from my broker, Jay Moss, of Herzfeld f ? Stern, who advised that 
a notice had just appeared or was appearing to the effect that 
Alii* and/or its officers and directors intended to oppose the tender 
> f fer. I IMMEDIATELY INSTRUCTED MY BROKER TO CANCEL MY ORDER FOR 
2000 SHARES AND WITHDRAW SAME. AT 11:42 A.M. MY BROKER ATTEMPTE D 
iQ CAN CEL THE ORDER FOR 2000 SHARES OF A 6 P STOCK, BUT THE ORDER 
1 1 AD AL READY BEEN EXECUTED TO THE EXTENT OF 600 SHARES. Upon 
learning of the partial execution of my order, I re-evaluated the 
situation and reread the Gulf § Western tender offer. My inter¬ 
pretation of A § P's opposition to the tender offer was that the 
officers and directors of A G P would advise their shareholders 
not to tender because of alleged inadequacy of the $ 20.00 per share 


of fer 


I further felt that the opposition of A § P's man 
aperient to the tender offer would in no way affect the tendering 
hi (holders or cause them tc suffer harm in that Gulf $ Western 
f. , obligated itself to pay for any and all shares up to 3.75 
a properly tendered on or before February 13, 1973. in 
f: ;j I was of the opinion that A § P’s opposition to the tender 


.. u, i u causa tne nuster of shares **• 

i.at way would assure a greater percentage, if not all, of the 
*:en.Aercd shares to be paid for by C f, W under its obligation lor 
; .75 Million shares tendered. 1 then noticed that the market was 
only reacting slightly to the announcement o! A 1 '»'* opposition 
,nd | therefore reduced and reinstated ray order for the remaining 
Hf It sh ires at 18-3/8 to complete the original contemplated pur 
chi so and tender of 2000 shares. Reduced coinmi? ions per share 
on the larger purchase was an additional cons»Jo’ a t Lor. influencing 
(iiy decision. 


= 
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10 - 1hfl next information which I received perta u. ir.g to 
S 0 PP°sitioii appeared in the Wail Street Journal on iwjay, 

5 ’ 1973 » on P a S e 20 » the message of William J. Wane, 
a of A fj p to A (, P shareholders. The fact that do,.,,., 

V i ru! i.eatcd to A F, P shareholders that it was not in th.. , best 

to acce Pt the $20.00 per share inadequate price , . a j 

al that maybe I should re-evaluate the situation once ar. , n . ! 

re-evaluation, I again determined that $ 20.00 per share ..as 
u.^uate under the present circumstances and I didn't change¬ 
s'ructions for tendering said shares. The fact that Ci.a: 
fane stated that: 

Our attorneys have advised us that the 
acquisition by Gulf 5 Western of a large 
block ol A t, P shares of stock raises 
serious questions of the the anti-trust 
laws and we have instructed them to take 
whatever action deemed appropriate to 
protect A f, P's interest.’’ 

alter my opinion of the legal effect of the tender .ft,.. 

I relied on the investment firm of Kidder, Poanody 
ind Gulf $ Western's attorneys having taken all neccs 
insure the legality of the tender offer. 

20 ' Thereafter, upon learning of the legal action ,en- 
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(b) That A § P's counterclaim pertaining to 
alleged anti-trust and securities laws 
violations was being adequately defended 
by the attorneys for Gulf f, Western. 

I had no information or evidence per¬ 
taining to any possible anti-trust vio¬ 
lations and/or defenses for same. 
Similarly, pertaining to any possible 
securities law violations or Williams 
Act violations, I was satisfied to re¬ 
ceive $20.00 per share for the tendered 
shares and had no evidence at that time 
.on the question of said securities vio¬ 
lations. I felt that the Court would 
be aware of the fact that there were 
tendering shareholders who were desirous 
of obtaining payment for their tendered 
shares . 

Therefore, for the aforementioned rea¬ 
sons, I did not seek to intervene in the 

origin! inter oor:>’, rit* 1 ». :g • j .j.> 

tween G W and A 5 l* which resulted in 
this Court's injunction being issued on 
February 13, 1973. Again, \ : t h the ..'0/20 
vision provided b»- hindsight, it won i J 
have been- better to have intervened and 
developed the position ol the tendering 
shareholders. It must be remembered that. 


- 9 - 



35 ° f that time - 1 «»<< not know how many " 
Shores were being tendered or would 

tunily end up being tendered, and with the 
available information and the lifted time 
« net, I cannot fault myself f or not 
intervening. 

In order to limned i n « 

immediate!, apprise G 5 w, A f, P, their 

mines and directors, Kidder, Peabony f, Co . , th , jr 

tornriys, and the Courts nf ■ ■ 

Iders , P ° Sltl0n ° f tHe «—««« share- 

, ' nm0dl ' 1tely fUed »») ‘he action the 

::z of -•*-~ tho pesition 

^ 01 the tendering shareholders. 

“• ' a ‘ S ° Petlti ° ned «» Second Circuit Court of 

" P “ alS t0 ' POrmlSSl<in tP in — «*>/« m. a brief amicus 
; U ’ . ,a0 in thependin8 out of the G t; w and A 5 , 

, ,tlS “ ti0 . . had reSUlt ° d *“ a injunction. AUhou „, 

court of Appeals retused to allow me to inter¬ 
flow me, as well as several others, to file briefs 

i'll r iue. 

”• U ”* n0t Un,U after matter was before the 

' C °' ,rt ° f •• became apprised of the f ac t 

ox tho iliaruh > 1J tu >i 

a<l0r 0ff0r ' “ 1 had k "°™ **« fact during the oendenev 
* f •• h 1 s f r i c t Court Action prior to February l.i, W3 , , ' 

that ’ "•°“ ,d " a, '° t3U ' n *>«« nation to ,pp.., 5 ,. C(il ' r , 

.. ' '' "' :IS dl 'S i ro that the lender „l f,. r , 

..... the ..hiring 

. t "°>' "• 1 “ I fe.. that ,i i, 

. . . . C " U,d ... the necei.sa, y t„ c o„ 

,,ly “ '° alrit,K -nd the an,, trust 

duisition by C ( W constituted one of the large.,, ,„i,s teen,i, 
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had ever made, representing a committment of app o.x imate .1 > 
5100 , 000,000 or more. i’rior to making this tender offer and 
committment, G f, W and its Chairman, Charles G. Bluhdorn :nd the 
other officers and directors of G f t W - ; rssrs. Abbott, DoJkhirt, 
and Levien had tendered their resignation from the Board of 

Directors of one of A 5 P's competitors Bohack, and a voting trust 

« 

had been established for shares of stock in Bohack owned by Mr. 
Bluhdorn. It was not until the case was argued before the Se¬ 
cond Circuit Court of Appeals that I received the first inkling 
or hint that G 5 Is' insisted on consummating the tender on its terms 
only and might not take the steps necessary to have the Courts 
allow it to proceed. 

This was brought to light during the argument 
before the Second Circuit Court of Appeals when Judge William 
H. Timbers asked the attorney for G 5 W, Whitney North Seymour, Sr. 
whether he could assure the court that G fj Is would not seek any 
further amounts of A 5 P stock. When Mr. Seymour replied that 
there weren't any present plans to acquire more shares, but he 
didn't think his client should be "frozen" on the matter, I feel 
that this was an important consideration in this matter. In this 
.nr. ar, C. 'j W i. i.< ciusod the C«'u •• '■ ' : : " ■ . ’ - 

thereby created its own impossibility to perform. 

24. After the Second Circuit Court of Appeal, upheld the 
preliminary injunction issued by this Cruet, and : ‘turned iie 
, iter lor expedited proceedings, 1 immad i.; tny I id s i to 

i i. «i \ >n ' the Distiict Court level i r the a-.’tin 4; o t v >c! cor 
i,oi.itc defendants, G f, K and A 1, P, i :i <»rdv r i • nretn f tin. rights 
>: the tendering shareholders. J a! • i i ! eu 1 ini t -i : vitli- 

v .i 11 on of this Ceuit’s Ljunctive ord r <' a i >v. p.a> n :■ » > lull 
(■id Western for the tendered share-;. 1 ' fo» • eg In* . af 





; March 19, 1973, to the Honorable Kevin Thomas Duffy enclosing j 

! C0Pi " ° f the m ° ti0ns t0 intervene and for modification of injunc- j 
! tive order, I requested permission to be allowed to help formulate i 
■ a method by which the tender offer could be consummated and the , 
matter amicably adjusted without the necessity of a lengthy trial i 
(Copy of letter dated March 19, 1973 to the Honorable Kevin Thomas i 
, JJulfy a t tached hereto and marked Exhibit "B") 

In taking the aforementioned actions, I was directly! 

• motivated by the closing words that appeared in the opinion of the j 
Second Circuit Court of Appeals: j 

■! "Under all the circumstances, we suggest 

o the District Court that it expedite 
turther proceedings in this case, as it 
so commendably has done to date,with a 
view to the earliest possible date for 
trial consistent with the rights of the 

willful] v We arC Confident tha t counsel 
will fully cooperate to that end." 

I have at all times advised all parties concerned j 
Of my position that the tendering shareholders are entitled to be J 
, paid for the tendered shares or in the alternative, that damages •’ 
should be awarded to the tendering shareholders. Said damages shouid 
be computed as the difference between the agreed upon tendered ! 

price of 520.00 per share and the price at which the tendering j 

i jhoider r w?re able to dispose of the tender-’d shar*»* 'i 1 
parties concerned were also apprised of the fact that plaintiff 
herein,as well as numerous other persons, substantially changed ' 
th position in either purchasing shares of A 5 I- for purposes 
of render and/or failing to sell the shares which they owned on 
the open market because of what they believed was a legal tender 
oner which Obligated G f, « to pay for same. Said shaeholders were 
lu,1t,er misled by the continued extensions of the tender offer 
pending the outcome of rhe litigation, when in reality G t w had 
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determined to keep the tender offer open for the sole purpose of 
defeating the claim of the tendering shareholders. 

25. On April 23, 1973, after having received A f, P's 
Memorandum in Opposition to my Motion to Intervene, I again wrote 
to tlie Honorable Kevin Thomas Duffy, a copy of which letter is 
attached hereto and marked Exhibif'C". Said letter, among other 
things, requests a hearing to be held so that the parties could 
articulate their intentions. 

26. Not having heard anything further from this Court 
pertaining to the Motion to Intervene, and/or for modidication of 
the Court's order, and/or for the fashioning of a legal tender 

! 

i 

offer by G M, I again wrote the Court on May 3, 1973 a copy of 
which letter is attached hereto and marked Exhibit "D". In said 
letter, I specifically requested that the Court enter an interim 
order in Civil Action No. 73-536 between Gulf § Western and A §P 

! 

wherein I was to receive copies of any and all discovery proceedings 
and/or copies of all papers filed with the Court. - In spite of the 

> 

foregoing, it was not until June 15, 1973, after I had retained 
New York counsel, Charles Sovel, Esq., that I learned that this 

f 

Court, at the request of G § W and A fj P had entered a 45 day stay j 

1 

order on or about May 16, 1973. Neither the Court nor the counsel | 

rot G ; \ ti P, nad/or Kidder, P.;aooiy $ Co. ever advised .r.v at 

said stay order and/or the circumstances surrounding same. Fur¬ 
thermore, I have recently learned that a second stay order was 
entered on or about July 20, 1973, for a period of 30 days under 
similar circumstances. 


It is important to mention that the only infor¬ 
mation I received pertaining to the inter-corporate litigation 
between G f, IV and A f, P was a letter dated May 7, 1975 from John 
A. Gur.zotta, I nquire advising of an argument held on Friday, May 
1* 1973, before Judge Kevin Thomas Duffy pertaining to third party 
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witness Jack Skilowitz, to vacate a subpoena duces tecum and/or 

10 th ° for a protective order. (A copy of Mr. 

Guzzetta * s letter dated May 7 1977 Ql .a. . , , 

y ’ 3 s atta ched hereto and marked 

exhibit M E") 

• on May 10 , 1973. I wrote to Attorney Guzzetta re- 

quests copies of all pleadings and motions filed in the G , w 
and A 6 P case and, in particular, copies of the motions and 

I brlefS fUed Pertain1 " 8 t0 -»«- of the witness Jack Skilo- 
: «tz. tA copy of said letter dated May 10 , 1973, is attached here- 

• a " d marked EXMbit " F " ) 1 -«-ed no response from Attorney 

Guzzetta. 1 

27. On or about May 7, 1973 t fiioa 

y » I filed a second action 

against Gulf , Western, its chairman Charles G. bluhdorn and Kidder-', 
, -body , Co., inc. wherein a more limited class of plaintiffs are 

6 lned and aUeglng 5peciflc securities act violations. The 
second class definition encompasses those purchasers of A 5 P 

shares on the open market after the announcement of the tender 
; offer. 

28. It was always my belief that the action of Gulf 

5 Western vs. .• 5 P and this action should b , . j . 

u - i iviuted f o - 

trial in the Southern District of New York; in fact. I requested 
Judge Clarence C. Newcomer of the eastern District of Pennsylvania 

to make/one of the conditions of transfer. At this time , 

- t rnii time, I request 

that all three actions (G 6 W vs. A 5 P; lowenschuss I. and 

'owonschuss II he consolidated in order to conserve judicial re- 

sources and to expedite final resolution of the underlying centre- 
versies.) 


N 
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I hereby aver the foregoing affidavit to be true and 
correct to the best of my knowledge, information and belief. 



FRED LOWENSCHUSS 


Sworn to and subscribed 
before me this 30th day 
of JULY, 1973. 



NOTARY PUBLIC 


TM} FL4VC* 

Up t ■ ■- I f. • * 

k ,‘y Cc .*Ti. o lx: 


J * ’ V t ?’* 
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EXHIBIT A - IRS LETTER OF DETERMINATION DATED FEBRUARY 28, 1972 
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EXHIBIT B - 


LETTER TO HON. KEVIN THOMAS DUFFY DATED 
MARCH 19, 1973 


March 19, 1973 


1 26a 


Honorable Kevin Thomas Duffy 
U. S. District Court Judge 
for the Southern District of 
New York 

United States Court House 
Foley Square 

New York, New York 10007 

Re: Gulf & Western Industries Inc. 
vs: The Great Atlantic and Pacific Tea Co., 
Inc. 

vs: Charles G. Bluhdorn and Kidder, Peabody 
- £ Co, |nc. 73 CV Action K, P. p. 

Dear Judge Duffy: 

I am submitting to Your Honor a copy of Motion to 
Intervene and Motion for Modification of Your Honor's 
Order, the original of which we will file with the Clerk 
of the U. S. District Court for the Southern District 
on March 30, 1973. We are sending copies of these 
Motions to all interested counsel as set forth in our 
Notice of Motions. 

We respectfully request the opportunity to present 
oral argument for our Motion for Modification of this 
Court's Injunctive order. We would like to assist in 
formulating some method by which this matter may be 
disposed of without a lengthy trial. 

Respectfully submitted, 

Dennis Mclnerney, Esq. 

Whitney North Seymour, Esq. 

Robert P. Ambrose, Esq. „ 

Eugene J. Lo ff, Esq. FRED LOWENSCHUSS 

Henry T. Roath, Esq. 

Edward H. Mulllnlx, Esq. 


i 
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EXHIBIT C - LETTER TO HON. KEVIN THOMAS DUFFY DATED 

APRIL 23, 1973 


LAW OFFICES 

FRED LOWENSCHUSS ASSOCIATES 
ATTORNEYS-AT-LAW 
SUITE 1822 

TWO PENN CENTER PLAZA 
15th AND JOHN F. KENNEDY BOULEVARD 
PHILADELPHIA, PENNSYLVANIA 1S102 


April 23, 1973 


PHONE L03-0606 
AREA CODE 215 


Honorable Kevin Thomas Duffy 
United States District Judge 
for the Southern District of New York 
Foloy Square 

New York, New York 10007 


Re: Gulf t Western Industries, Inc 
vs: Great Atlantic fc Pacific Tea Co. Inc. 
et al, Docket No. 75-Civ. Action #530 

(K. T. D.) and Fred Lowenschuss Pension 
Plan, et al 

vs: A fi. P and Gulf Western, et al 

Civil Action #75-339, U. S. District 
-Court for the East ern District of Penn*. 

Dear Judge Duffy; 


I have just recei 
tion to our motion to 
to modify the Court's 
important to remes-Ser 
distinct motions, even 
them as one. 

Most importantly, 
to meet the most compe 
namely, the fashioning 


ved A &- P 1 s memorandum in oppose 
intervene as of right and motion 
injunctive order It is most 
that these are two separate and 
though A fc. P sought to treat 


the memorandum of A t P fails 
I ling reason for intervention, 
of a legal tender offer under 
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the guidance of this Court and with the aid of all 
parties concerned. 

In order to obfuscate the aforementioned relative¬ 
ly expedient and efficient means for resolution of 
what would otherwise be protracted litigation, ASP 
has taken unwarranted liberties in its characterization 
of our position. 

Nothing can be further from the truth, than the 
assertion by A & P that the A & P shareholders are 
attempting to proceed with an unlawful tender. In 
fact, as clearly stated in our brief in support of 
our separate motions for intervention and modification, 
we are enlisting the aid of this Court and the parties 
to this action, including A & P and its officers and 
directors to fashion a lawful tender offer. By doing 
this, we are not by any means attempting to re-argue 
matters which have previously been decided by the Second 
Circuit Court of Appeals. 

In Seeking intervention, our aim is to conserve 
judicial resources and assist in providing a means 
of resolving the problems presented without the neces¬ 
sity of protracted litigation. It is evident from the 
memorandum allegedly filed on behalf of A & P by its 
attorneys, that the officers and directors of A & P 
are not desirous of having a legal tender offer fashion¬ 
ed and instead are choosing the avenue of protracted 
litigation. THIS IS CONTRARY TO THE EXPRESSED WISHES 
OF A MAJORITY OF THE VOTING SHAREHOLDERS OF A & P AS 
OUTLINED IN OUR BRIEF. 

It Is suggested that a hearing be held wherein 
each of the parties clearly articulate its respective 
position on the record, thereby crystallizing the real 
issues presented. At that time, the determination can 
be made whether or not this matter can be resolved in 
an amicable fashion or If it will be necessary for 
extensive litigation. 




In closing, it is important to reiterate that we 
have an interest in the merits of the case, and the 
parties of record cannot possibly develop and/or ade¬ 
quately present said interests. 

Respectfully submitted, 


FRED LOWENSCHUSS 


FL/taf 


c: Cahill, Gordon, Sonnett, Reindel & Ohl, Esquires 

Simpson, Thacher and Bartlett, Esquires 
Sullivan & Cromwell, Esquires 
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EXHIBIT 0 - LETTER TO HON. KEVIN THOMAS DUFFY DATED 

MAY 3, 1973 

May 3, 1973 


Honorable Kevin Thomas Duffy 
United States District Judge 
for the Southern District of New York 
Foley Square 

New York, New York 10007 

Re: Gulf & Western Industries, Inc. 

Great Atlantic & Pacific Tea Company, Inc. 
et al, Docket No. 73-536 (K.T.D.) and 
Fred Lowenschuss Pension Plan et al 
vs: A & P and Gulf & Western, et al 

Civil Act Ion No. 73-339, U. S. District 
_ Court for the Eastern District of Penna. 

Dear Judge Duffy: 

I understand that there may be some discovery either 
taking place or contemplated in Civil Action #73-536. 
Pending Your Honor*s determination on our outstanding 
Motion for intervention and/or Consolidation of the 
above two actions, I would greatly appreciate If Your 
Honor would enter an Interim Order in Civil Action No. 
73-536, providing that this office is to receive notice 
of any and all discovery proceedings and/or copies of 
ail papers that are filed with the Court. 

I would like to point out that on April 17, 1973, 

I wrote to the respective counsel requesting copies of 
Bill of Costs and objections thereto which had been filed 
and, as of this date, have not received a response from 
them. 

Respectfully submitted, 


FRED LOWENSCHUSS 

FL/taf 

c: Cahill, Gordon, Sonnett, Reindel fcOhl, Esq. 
Simpson, Thacher & Bartlett, Esq. 

Sul 1ivan 6Cromwel1, Esq. 
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EXHIBIT t - LETTER OF JOHN A. GUZZETTA DATED MAY 7 |973 

. SIMPSON THAC HSR & BARTLETT 
ONE BATTERY PARK PLAZA 
NEW YORK, N.Y. 10004 


(212 . 4^3-0000 


iM'iMif.n’ON orritc 
» ' t.fMC'T M * 

*A3U>NorON. o C (U''l)9 


May 7, 1973 


: Cult s> Western Industries, Inc. v. 

Tne Great Atlantic * Pacific Tea 
Company, Ir.c. ___ 


— -» -«j•. *1 wi«.■ o ^ o q • 

- iiO «ti.SCilUoS AoSOclduCo 

^ '1 

- Jo..; Center Plaza 

.. Joan F. Kennedy Blva. 

-Pennsylvania 19102 

*— •*- a’ajT • uO.VcilbCii JSo I 

In accordance with the instructions of the Honorable 
Tnoma^ Duffy, United States District Judge, United States 
tct court for the Southern District of New York, this is to 
..v.t.,o you tnuL last Friday, May 4, 1973, argument was had before 
.0 Court on a motion by third-party witness Jack Skiiowitz to 
-Onto a suopoena duces tecum ar.d in the alternative for a pro- 
-ctive order in connection with the scope of inquiry at a noticed 
mr^-party examination before trial. 

Tne Court took the matter under consideration. 


Very truly yours, 


\ ' 

it/.'"*', 


Ah 


,/.c 


U- 


John A.' Guzzetta 


a . • a i 


honorable Kevin Thomas Duffy 
Cahill Gordon & Reindel 


0 
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EXHIBIT F - LETTER OF FRED LOWENSCHUSS DATED MAY 10, 1973 

May 10, 1973 


John A. Guzzetta, Esquire 
Simpson Thacher 6- Bartlett 
One Battery Park Plaza 
New York, New York 10004 

Re: Gulf & Western Industries v. The Great 

_ Atlantic £• Pacific lea Company, Inc. 

Dear Mr. Guzzetta: 

I have just received your letter dated May 7, 1973, 
which you wrote per instructions of Judge Duffy advising 
us of argument held on May 4, 1973 on motion by third- 
party witness Jack Skilowitz to vacata a subpoena douces 
tecum and/or a protective order. In order to make said 
information meaningful to us, we will need copies of the 
motions and briefs filed pertaining to said matter. 

I would appreciate your forwarding to this office 
copies of all pteadings and motions filed in the above 
case so that we will be fully apprised. Thank you for 
your anticipated cooperation as well as the cooperation 
of other counsel involved. 


Very truly yours. 


FRED L0WENSCHUSS 

FL/taf 

c: Hon. Kevin Thomas Duffy 

Cahill Gordon & Reindel 
Sullivan 6- Cromwell 


0 






W.S f rt<-r-o ENDORSEMENT OPINION OF DISTRICT COURT FILED 

, , ffisiuG 23 1973 J AUGUST 23, 1973 

' l A * _ __ _._j_T nuoncrhncc Associates 


FRED LOWENSCHUSS, Trustee for Fred Lowenschuss Associates 
Pension Plan, et al. v. W. J. KANE, et _al_.- 

73 Civ. 2021 
ENDORSEMENT 

The motion for reargument is denied. 

The plaintiff has taken a great deal of this 
Court's time to seek the removal of footnote #1 from the 
option, ^here is no finding of fact or conclusion of law 
in that footnote. It is merely meant as a suggestion to 
the appropriate body to make whatever findings and conclusion 
they may deem necessary. 

I think it is appropriate, and indeed unfo ^unatel y 
necessary, that such reminders of duty be openly spelled out 
for the Bar. Only last month the President of the 
Bar Association called for a rededication to the high ethi 
cal standards which lawyers should have. I am not condemn¬ 
ing the plaintiff here — by the footnote in the opinion I 
merely seek to awaken the Bar to make its own findings. 

I will not permit the Bar or any member thereof 
to infringe on the prerogatives of this Court. Nor will I 
presume to usurp the basic functions of the Bar. 

The second ground for reargument (other than my 
supposed bias) is that a motion which is aispositive of a 
class action cannot be made or decided until all members 
of the class ,re notified. I find this somewhat incongruous 
with the plaintiff's demand for summary judgment. 

I do not claim to be all-knowing. I do rely on 
. K _ aHornevs who present their case to inform me. I dia 
rely on the Plaintiff's motion for summary judgment to mean 
that I could make the determination which I did. 

It would seem that the plaintiff withheld this 
at the last minute. 

I see no reason at this point to change the deci¬ 
sion which has been filed. 


V 
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I would, however, be glad to hear from any other 
member of the class as to why my decision is not proper. 
Therefore, I order that the plaintiff notify all members of 
the class by mail within the next five days of my initial 
decision, which notification will also state if any member 
of the class seeks a redetermination of the matter that they 
may do so within twenty days from today. 

SO ORDERED. 



Dated: New York, New York 
August , 1973. 




LETTER FROM THE DISCI PUNARY BOARD OF THE SUPREME COURT 
OF PENNSYLVANIA-DATED NOVEMBER 20, 1973 

r V 


Chtef Disciplinary Counui 
All«n B. Zsrfots 


t DISCIPLINARY 

OF THE **0 

Supreme Court of Pennsylvania 

DISTRICT I OFFICE 
809 Widener Building 
Philadelphia, Pennjylvania 19107 
(216) 663-2650 


Aiilttani Disciplinary Counm 
John R. Arnay, jr. 

Mary £. Groff 
John W. Herron 
Chariot F. Llaotrmm 
Jaffray F. Paul 
Thomas J. Shannon 


November 20, 1973 


xred Lowenschuss, Esquire 
Two Penn Center Plaza 
15th & JFK Blvd. 

Philadelphia, PA 19102 

Dear Mr. Lowenschuss: 

j a 

wo hJ h rJcefved 6 a W copy of toe SSnorab^V'■ “f! advisin * V°u that 
m the case of Fred Lowenschuss Trust^S ? hoinas Duffy's Opinion 

Pension Plan et al against W. j. Kare „, Fr ® a Low J nsch uss Associates 
Soutnern District of New York - 73 Civil "npi w DlScrict c °urt, 

you furnish us with a copy of your Cornel - ?? Rested that 

, that we may evaluate Judqe Duf fv • c 2 t - n tr * e actl ° a m order 

j Opinion. Jou hand delivered to^us Foot 1 of the 

with other papers includina if Complaint together 

which hud been ° f L * W ali ° f 

, n ! w ?-» o— 

disposition to be made in this mat~e v - w-%■>-£,*' J " Lr - i * r ^ os tc tne 

Disciplinary Counsel for his review a-d V co-L-T™*^ 60 t0 Chiftf 
turn then referred to a ReCi^c r' - * The 15110 vvs 

| 1J ° view and final decision a to V-‘“ d-- Committee for 

procedure has now been completed ind tr- fir i ? 1 ' Lo bo . ir,adc * Thia 
’/ou have not been guilty of u-aro^scionti 1 uotermination is that 

'Code of Professional Responsibility ThiS^ ln violati ° n of the 
.mown to Judge Duffy. ^* nis Gete raination has been made 

j We are most appreciative of your cooperation in this matter. 

. ' Very truly yours, s' 

~" v v ' — •- \ -" \ .. ’ , 


Mary E« Groff \ /. j 

Assistant Disciplinary Counsel i 


2G: j k 



PLAINTIFF'S NOTICE OF APPEALOATEO AUGUST 27. 1973 

UNITED STATES DISTRICT COURT _ - 7 373 

I 

SOUTHERN DISTRICT OP NEW YORK 


- FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 
Great Atlantic t Pacific Tea Co., 
Inc. who are similarly situated. 


Plaintiff, 


-against- 


V. .J. KANE, H.J. BERRY, R.M. BROWN,JR., 

W. COITUS, D.K. DAVID, H.C. GILLESPIE, 
J.S. KROH, E.A. LE PAGE, R.F. LONGACRE 
.l.D. POTTS, J.M. SCHIFF, P.A. SMITH, 

II. TAYLOR, JR., E.J. TONER, W.I. WALSI1> 
N.F. WHITTAKER, J.A. ZEIGLER (all of 
whom are officers and directors of 
Great Atlantic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO., 
INC. and C.G. BLUHDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY 6 CO., 

Defendants. 


Civil Action No. 
73 Civ. 2021 (KTD) 


NOTICE OF APPEAL 


PLEASE TAKE NOTICE that Fred Lowenschuss, et al., the 
plaintiffs above named, hereby appeal to the United States 
Court of Appeals for ^w-« srnnf) Circuit from the decision dated 
July 25, 1973, the final order to be entered thereon, granting 
summary judgment in favor of the defendants against the plaintiffs 

and the final order denying plaintiff's reargument of same entered 
August 23, 1973. 

Dated: New York, New York ABRAHAM E. FREEDMAN 


August 27, 1973 


<1 - - 

36 Seventh Avenue 

New York, New York 10011 


FRED LOWENSCHUSS ASSOCIATES 




Bv ,l - 

Two Penn Center Plaza 
Philadelphia, Pennsylvani 






ORDER TO SHOW CAUSE FOR A STAY DATED AUGUST 28, 1973 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 




FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 
line, who are similarly situated. 


Ji D. OF ^0 


Plaintiff, 


-against- 


Civil Action No. 
73 Civ. 2021 (KTD) 


W.J. KANE, H.J. BERRY, R.M. BROWN, JR., : 73 Civ. 2021 (KTD) 

W. CORBUS, D.K. DAVID, H.C. GILLESPIE, 

J.S. KROH, E.A. LE PAGE, R.F. LONGACRE, : 

M.D. POTTS, J.M. SCHIFF, P.A. SMITH, 

H. TAYLOR, JR., E.J. TONER, W.I. WALSH, : 

iN.F. WHITTAKER, J.A. ZEIGLER (all of ORDER TO SHOW CAUSE 

| whom are officers and directors of : 

Great Atlantic b Pacific Tea Co., Inc.) S73FX ^&ZP&L & 

and GREAT ATLANTIC b PACIFIC TEA CO., : . „/><£.£- £>\)FF/ 

.INC. and C.G. BLUHDORN and GULF b u * 

WESTERN INDUSTRIES, INC. and KIDDER, s 

PEABODY b CO., /f smy 

Defendants. 

-------------------------- £ owen8chus8 du iy verified the 

day of August, 1973, the decision of Honorable Kevin T. Duffy, 
dated July 25, 1973; the proposed order to be entered thereon, the 

order of Honorable Kevin T. Duffy denying reargument dated August ! 

j 

23, 1973, the notice of appeal from all of the foregoing and the 
letter of Charles Sovel, Eoq. to the attorneys for the defendants 
herein dated August 7, 1973 and on motion of Abraham E. Freedman 
attorney for the plaintiffs herein and upon notice to the other 

parties in this matter, it is 

ORDERED, that the defendants show cause at a motion term 

of this Court, held in the United States Courthouse, 


Manhattan, City and State of New York on the 


i^^se, 


1973 at p.n. in the afternoon of that dayj or as soon there¬ 


after as counsel can be heard why an order should not be made and 


entered herein staying that portion of the order of Honorable 

~ Mjy 


Mu. u.»l I "I V t'.H ' M.l • I 

ii. i. y..i i , !:•• •• \-*i i )i'iiti-1 









Kevin T. Duffy dated August 23, 1973 which directs plainti/f to 

I 

notify all members of the class of the Judgeb decision of July 25, 
1973 within the next five days after August 23, 1973; pending 


appeal to the Circuit Court o 

Or 


and proposed order based (jhe^ 
ORDERED that pending 


Kl&k 


on by this Order to Show Cause 



good cause appearing therefore, that the portion of the afor4s?id 
Order of the Honorable Kevin T. Duffy relating to the direction 
to the plaintiff to mail notice of his decision to members of the 


class dated August 23, 1973 be stayed. ,nl 

N Sufficient cause appearing therefor, that/sService of a copy 

of this Order, and the papers upon which it is based,upon the 

defendants by their attorneys as follows: 

Messrs. Simpson, Thacher & Bartlett 
Attorneys for Defendants, C.G. Bluhdorn 
and Gulf & Western Industries, Inc. 

One Battery Park Plaza 
«ew York, New York 10005 


Messrs. Sullivan & Cromwell 

Attorneys for Defendant, Kidder, Peabody & Co. 

48 Wall Street 

New York, New York 10005 


Messrs. Cahill, Gordon & Reindel 
Attorneys for Defendant, Great Atlantic 
& Pacific Tea Co., Inc. 

80 Pine Street 
■ lew York, New York 10005 


before 



o' 


Messrs. Olwine, Connelly, Chase, O'Donnell 
& Weyher 

Attorneys for Defendants, Officers and 

Directors of Great Atlantic & Pacific Tea Co., Inc. 

299 Park Avenue 

Mew York, Newark 10017 

clock on the day of August, 1973 be deemed good 


and sufficient service thereof. 



D. J. 
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AFFIDAVIT OF JOHN A. GUZZETTA IN OPPOSITION TO MOTION 
FOR A STAY DATED SEPTEMBER 4, 1973 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


x 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on benalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated. 

Plaintiff, 


-against- 


W. J. 

KANE, 

H. J. 

BERRY, R.M. BROWN, JR., 

W. CORBUS, 

D.K. 

DAVID, H.C. GILLESPIE, 

J.S. 

KROH, 

E.A. 

LE PAGE, R.F. LONGACRE, 

M.D. 

POTTS 

, J.M 

. SCHIFF, P.A. SMITH, 

H. TAYLOR, 

JR. , 

E.J. TONER, W.I. WALSH, 

N.F. 

WHITTAKER, 

J.A. ZEIGLER (all Of 


whom are officers and directors of 
Great Atlantic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO., 
INC. and C.G. BLUHDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 


AFFIDAVIT 

Civil Action No. 
73 Civ. 2021 
(KTD) 


Defendants. 


- x 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 


„ JOHN A. GUZZETTA, being duly sworn, deposes and 

says: 

1. I make this affidavit in opposition to the 
application by plaintiff for a stay of the Court's Order 
directing plaintiff to notify all members of the class of 
the Court's decision of July 25, 1973 and further to notify 
said class that if any member of the class seeks a redeter¬ 
mination of the matter that they may do so within 20 days. 

2. The Court's Order which plaintiff seeks to stay 


■Sc rnnfainprt in its Endorsement Memorandum of Auqust 23, 197 
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3. Upon the return of plaintiff's Order to Show 
Cause on August 29, 1973 before the Honorable Inzer B. 

Wyatt, sitting as emergency judge, plaintiff stated that 
it was, as a physical matter, simply impossible to comply 
with the Court's Order of August 23, 1973. Judge Wyatt 
considered the application only from this perspective and 
confined it to a stay pending the availability of this 
Court to consider plaintiff's application. Considering 

I statements made by plaintiff's counsel in Court, and the 
limitations imposed by Judge Wyatt on the application, I 
consented to a stay until September 5, 1973 at 3:00 P.M., 
at which time the matter will be brought to the attention 
of this Court, if indeed the Court is available on that date 
and aft that time. 

4. I point out in this affidavit only one matter 
which I think should be brought to the Court's attention and 
to which I alluded in my oral statement before Judge Wyatt 
on August 29, 1973. 

5. Shortly after the Court's decision of July 25, 
1973 (within a matter of days) I received a telephone call 
from plaintiff's counsel, Mr. Charles Sovel, requesting a 
list of tendering shareholders in the G&W-A&P tender offer 
situation. I told him that neither I nor my firm had such 
a list and that the Vice President of Finance at Gulf & 
Western Industries, Inc., Mr. Neil J. Call, could direct 
him to the officer at Manufacturers Hanover Trust Company, 
the depositary in this situation, who would be able to 
provide him with such a list. Within a day thereafter I 
wu> advised by Mr. Call that Mr. Sovel had made such a 
request and that he had told Mr. Sovel the name of the 






officer at the depositary to whom to contact and that he 14 ,^ 

had advised such person that he was authorized to provide 
Mr. Sovel with such a list. 

6 . It was, therefore, with some surprise that I 
learned on August 29, 1973 that despite the passage of over 
a month, plaintiff had yet to obtain the list of tendering 
shareholders. The physical impossibility to carry out the 
Order of the Court which was relied on by plaintiff in the 
final instance could, therefore, have easily been avoided. 

7. In any event, on August 30, 1973 I received a 

1 

telephone call from Edward M. Katz, who is associated with 
Mr. Sovel, representing plaintiff and who appeared at the 
August 29, 1273 argument on behalf of plaintiff. Mr. Katz 
told me that while there was no denial that Mr. Sovel had 
made a request for such a list as I have stated, which request 
was complied with by me and by Gulf & Western Industries 
Inc., they still did not have the information and again 
needed the name of whom to get in touch with at the' 
depositary. Again, I specified Mr. Call who has this 

4 

information and I, therefore, assume that, having the 

capability of obtaining such a list, plaintiff now has it, 

or can obtain it promptly, and that no reason exists 

the 

for their failure to inform/class as directed by this 
Court, a class which all along plaintiff has argued he is 
and should be representative of, but one which has yet to 
be informed in the premises by plaintiff. 


Sworn to before me this /y'S 
'/■'* day of September, 1973. ' J 

y /’ 

_ <.) < .7 ./ ^ . 

Notary Public 

LOIS UAVCKSA 
•..mi. ni.ii* ul New Verfc 


' Jr^ _/ 

l' V’ 

John\A. Guzzetta 
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JUDGE DUFF/ 




FRED LOWENSCHUSS, et al. 
Plaintiffs, 
va. t 

W. J. KANE, et al. 

Defendants 


o ~ • •» 


73 civ. 2021 rj 

*•» «»- 
r o 


Before: 


HON. KEVIN THOMAS DUFFY, D.J. 


FOR THE PLAINTIFFS* 


FOR THE DEFENDANTS: 


ALSO PRESENT: 


ABRAHAM E. FREEH1AN, ESQ. 

36 Seventh Avenue 
New York, Hew York 10011 
By* CHARLES SOVEL, ESQ., of Counsel 

SIMPSON, THACHEB ft BARTLETT, ES03. 
1 Battery Park Plaza 
New York, New York 10005 
By: JOHN A. GUZZETTA, ESQ., of Counsel 

MESSRS. SULLIVAN ft CROMWELL 
48 Wall Street, New York, N.Y* 

By: W. E. WILLIS, ESQ., of Counsel 

.-V 

September 5» 1973 
4*30 p.m., Room 110 


MR. SOVEL: Your Honor, my name le Charles fiovtl, 
I am here on behalf of the plaintiff. 

THE COURT: This case Is one with which I have a 
certain familiarity, and the question at this point la whjt t 

t 

do in this particular case. You want a stay pending eppc-ul, 
is that correct? 

MR. SOVEL: Yes, your Honor. 

THE COURT: A stay of all the orders. We have 
baaically two orders, <jne originally entered on cross motio.i ' 
for summary Judgment. The second qne-of^the motions for 

rehearing, la that correct? C > 

i ^ y 


X 







• ' 

1 * * ? 

. 


$■ 


1 

1 

U3a'\* 

prm 2 

J 


2 

MR, SOVOit Not quite, your Honor, it Is my under¬ 

?rl 

• 

3 

standing actually no order hae aa yet been entered on tl.e uri- 



4 

4 

ginal order for summary judgment. Our real objective here is 

t 

I ' 


5 

to put It in such a posture that we only have to give one notl. 

e - l 


6 

THE COURT: How can we do thatV 

. l: 


7 

MR. 80VELs There la, as your Honor la aware, the 

* 

. 


8 

section action pending In which there will be a question of 

' • i 

K 

} | 


9 

class determination alao Involved. There lw pending the 


10 

motion to Intervene In the original Gulf and We stern, an /» & p 

l ' 


11 

« 

action, in which If the motion were to be granted, there uoujJ 

w- ( 


12 

be a question of notice In that action as well. Ve would h.v 

- i. : 

t 

i 


13 

the preliminary motions in class actions aa to all litlc.atio.-i 

4 ‘ * , 

i 

I 


14 

• 

ri i 

could be determined first, one notice sent out tq the clasj 

. *1 

1 


15 

» 

as in all actions and then If the defendants are going to 

X 

Li 


i • 16 

. » 

proceed with their motion that can be determined and one 

r« 

(< 

• i 


17 

notice go out so we do not have to have a fragmented action. 



• • 18 

an action that might Involve several different appeals r- th 

• * 

| 


< 19 

• 

than one appeal with all merits being considered at ell ti 

• 



. 20 

* * * 

That Is our basic objective here, your Honor. 



21 

t 

THE COURT: You say that no order has been fil- 

* 



'• 22 

and yet according to the affidavit I see in front of me 



23 

notlce of appeal was filed with the Court of Appeals, G~ccid 



24 

Circuit, Paragraph 19, I believe. You ere appealing from 

i 

i 


25 

L\ ■ - "; 

what? 

; 

< 

! J 

j-; 










prm j 

MR. SOVEL: Pro* the order denying reargument 
end the notice also said in c-der to be complete on the advice 

of Mr. Pusero of the Court of Appeals how to phrase it, of 

% 

eny order perhaps to be entered on the original motion. 
Technically epeaking I think the only order entered wee the 
order directing ua to give notice and that is really the ^ 
subject of the appeal and the order denying reargument althougl 

' -r 

we do not have an original order yet entered on the original 


summary Judgment motions. 

• • 

THE COURT: 1 had thought an order was entered, 

I will be very honest with you, I have more than enough work 

* . 

to do and I can't swear that in every case I remember every<- 

Do you intend to appeal in Lovenachusa 1? 

1 . * A* 

if I may. Just to clarify 


thing that happens 


MR. SOVELs Your Honor 


16 your question for my own purposes here, if you mean if 

•v 

17 order is entered in Lowenschuss 1 do we intend to pejrfeat an ;- 

• \ 

18 appeal in that, the answer to that question is yea. 

7 * * 

i n \ 

i» THE COURT: I think for purposes of pompletlon of 

* •' ut 

20 this, I think an order has to be entered. So, you would 


perfect the appeal and go up on thatr 

• i - 

MR. SOVEL: Right. 

• • • 

THE COURT: /t that point would you give notion 


MR. SOVEL: If the order that was entered cl 





prm 




Lowenschuss 1 only, without the determination of the other 
motions end the other class actions In Lowenschuss 2, end 
perhaps m the original Gulf and Western - an A & P action, 
what we would seek to do would be to try to defer giving 
notice until we can give one notice that will affect ell ... 
actions. We feel if we have to send out several notices,1 

W 7 

there will be confusion, and we would hope that we could get 
these procedural motions determined end then give the notice 

'4 , 

end then we can go on to the merits perhaps of the amended 
Lowenschuss 2 ^ion and the other action, get one final order 

entered and take an appeal from that if an appeal is warranted 
at that time. 

THE COURT: I'm not clear. Let me suggest that cn 
order is entered in Lowenschuss 1. You have notice of appear 
and that would be included in the notice of appeal end go up 
and perfect that appeal. Whet you ere asking for is a stay or 
giving the notice until after you have your appeal and Lewen- 
schuss 2 and the intervention is all wrapped up. But, you 
would go ahead with the appeal. 

MR. SOVEL: I think the proper procedure on tha 
appeal would be at that point, th*»fc we wou’d move in the Court 
of Appeals to defer the^determination of the Lowenschuss 1 
appeal in Lowenschuss 2 and the other matters are determined 
in this Court so we'll only have to argue one appeal in that 









k 

k 


I? 


ft 


/ 













prm 6 

on both, the order elreedy entered and the proposed order, 
correct ? 

MR. SOVEL: Yea, your Honor. 

THE COURT: Until such time you get a class 



determination in Lowenschusa 2 if there is a class determina¬ 
tion. 

f • 

MR. SOVEL: Yes, sir. 

THE COURT: How long la it going to take you to 

move? 

t "* 

MR. SOVEL: Two weeks, three weeks the moat. May 
I make one point. The only thing that might present a road-\ 
block there and I do not anticipate it at all, there might be 
some questions of amending the complaint along the way but if 



we agree on those matters it will go through. 

THE COURT: Mr. Guzzettn. 

MR, GUZZETTA: Several things, your Honor. No# 1, 
the class in Lowenschusa 2 ie uifferent from the claaa in *’ 
Lowenschusa 1. Lowenschuss 1 -- 

THE COURT: Substantially. 

. * 

MR. GUZZETTA: The stay that ie being asked for 
which is now articulated which is different then in the papers 
have a very indefinite nature and puts the clias in the 
position where at least hypothetically they do not note at 
least one action has been brought on their behalf and has been 



is&saamiM 
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THE COURTS I Just want to know the mechanics. 
MR. OUZZETTA: I con get It within a matter of 


days, I'm told. 

THE COURT: I do not know whether fire days are 

enough. How many days — 

MR. SOVEL: Tour Honor, my expe^iehce would he to 
get the notice, get It reproduced, get the Hat and addres^ nn< 

< 

1 would say two weaks to get^it out. I can probably get It 

* S 

out in a week but I want to make sure the mailer has enough 

.•V' 

time In working with the list. 

THE COURT: I didn't expect the two of you to 
come back with that. I figured five days but I did not k* m. * 
how many people were Involved. I am not deciding this motion. 

MR. SOVEL: The classes defined in the Lower''chv: j 1 

2 action is different than the Lowenschuss 1. That a one of 
the points we made. The argument was made, while we had ’ 
Lowenschuss 2, Lowenschuss 2 has a different class and we may 
choose at this point, to amend the Lowenschuss 2 action to. , 
define the same classes as Lowenschuss 2, and proceed only on 

behalf of that class, and other then that we have been denied— 

*. >* 

THE COURT: Is the class of Lowenschuss 2 larger 

than Lowenschuss 1? t 

MR. SOVEL: I suspect smaller and it would not 

encompass. It is not identical. I suspect the majority of 


! 

'■•V 


‘ 

' 4 • 










prm 



• ■ *!} v . T« 


ISjpa r* 


Lowenschuss 2 class as ha defined It In the section started In 
Pennsylvania would be substantially different than tho Lovcn- 
schuss 1 class. Lowenschuse 1 la those who tendered. Kany 
of those people held the stock for long periods of time prior 
to the tender officers. Lowenachuss 2 la people who bought 
after the offer was made. 

THE COURT: You are at least contemplating at thl 
point an amendment of Lowenschuss 2, which will include at 
leaat the class involved In Lowenschuss 1. 

MR. SOVEL: Yes, sir. 

THE COURT: You say It win take two weeks to get 
to a posture where you make a motion. 


MR. SOVEL: Yea, sir. 

MR. OUZZETTA: I have seen lawyers do wonderful 

things with their hands before but magic Is usually outsit; . 

• ; • 

the realm of possibility. You cannot Just determine In tr¬ 
action that has been filed and called Lowenschuss 2 with t e 
claims that have been made under the Williams Act in 1GJ(£) 
that the daas all of a sudden ought to be coextensive wa.t'i 
the contract action. It is Just not possible that be done, jo 1 
the intention to amend Is a charming act of prestidigitation j 
but doesn't work. It wcyild require an entirely new formulnti 

*• v 

of the claim. You would really have to have a whole new 
complaint. I know the plaintiff hasn't been a bit hesitant In s 

. t 

* 






/ 
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rning complaints and application. to Intervene and one thing j 
end another hot thl. on. «. r. q „lra Ju , t . nother eooplalnt . 

THE COURTI Which is also possible. 

MR. OUZZETTAI True. Within the state of 
limitations he can file anything he wants. 

the COURT* That Inot worried about. W £.2 

MR. 80VEL* I would remind Mr. Oussetts hie whole 
position was — - '** ■ 

THE COORTt I*. not worrlajabout that. 
thl. ba.lo.Uy - I*. that you hae. V r*,.r,6 
thl. argument but ba.ieally th. relief Involved In thumoitt** 
1. mechanical. I think «-u , U .gre. with that. 

Ouaaetta, 1 will let you have your Bay but I ... they. j 

counsel hare for other partlea. 




counsel here for other parties. 


Honor. He is wlth me. 


MR. GUZZETTA* bis gentleman is Mr. Rubell/fW/M 
a with me. y 

. • * I 


MR. WILLIS i Hy name 1. trim.. Vlllla. ? do i»t 
propose to make any oral argument today. > 

MR. CRJZZETTA * I would like to make one eddltlpnsl 
oba.rv.tlon and that 1. looking at thl. .ppllctlon from the 

prospective of to. claca, the cl... ought to know, for example, 
that an appeal la being ,taken ao that they c*n determine in 
accordance with what your Ifcnor order. In the endorsement 
memorandum or reargument of Lowanachua. to determln. whether 





or not they want to apply to your Honor for reconjlderatlcn, 
whether or not they want to. In effect, opt out and have thca- 
aelves represented by other people. TOiey ought to know at 

some stage and It ought to be at an early stage, whether or 

.:k ■" •> 

not they are going to go along with the class representation 

; .* :’* U ' / * 

represented by Mr. Lowenaohuas, whether or not they are going 

1 , 

to come back to your Honor and ask for reconsideration, 

>■»?• ■* 

v tx- 

whether or not to join in the appeal. There are matters they 

• .*?•»» 

ought to at least be advised of. As of this point despite' the 
fact that a Hat has been available for over a month — 

.v n ■ 

MR. SOVELt Your Honor, may 1 make one comment on 


the t ? 


THE COURT: Sure. 


MR. SOVEL: I have no disagreement with the' Idea 
that the class should be notified. If your Honor intends, aa 
I think your Honor suggested you might, proceed to In very 
short order to enter the order In Lowenschuss 1, then' the 
appeal fror the giving of notice would serve no purpose and 
that would not be perfected, would not need to be because tlu.r 
wa would be proceeding from the order of the merits. At -thi- 
moment, we would proceed promptly with class determination on 
ell actions which would^include the fact that we're prosecu¬ 
ting an appeal from Lowenschuss 1 and it could also incorporat 
the right before that appeal is prosecuted to come before yom 




-lm. 


25 







• '• -i • V' 

•;**'■* -H • * • 



Honor if they wish to. Ve cen cover that in one notice. 

THE COURTi Do I presently have a motion pending 

in class determinetion Lowenschuss 2? „ 

■ > 

< :«r J 

MR. SOVELl Ho. ! 

ir -v , - I 

THE COURTt The reason for oral argument as far 

•>' .♦ \» •*. 

es I am concerned, gentlemen, is so I can sharpen In my .own ■» 

'o'. ' 

mind what the issues are. I think 1 understand them at thigvl 
point. Particularly in view of the fact that I have never' * 

. •HK 1 • £ 

seen, and l*m not complaining, Mr. Ousaetta or anybody eiai(L’ ^ 

•A'" ^ 

I have never aeen the affidavit, I am not going to desire ’jtf* 

• •■**■«* 

right now. it would be unfair to both sides* X would 1 liho/V 




to give it some thought. Basically, Mr. 8ovel, what you*ere> 

•*<« 

driving for ia economy, not only for the individual 4*1*5* 


who represents the class in Lowenschuss 1 and purports 




represent the class in Lowenschuss 2, but also in absence of 

f *aj 

what you think might raise confusion in the minds of the * 





members of the class. Is that correct? ■* '' 

: f 

i < 1 

MR. 30VEL! That is correct, your Honor. 

THE COURTt Mr. Ouzsette's position is, in View 
of the fact that we have had so much going on, let's get it 

yi 

out right now, is that right? 


classes. 


MR. OUZZETTA t And that there are different 

i 


THE COURT! As I said, I am not going to decide . 


( 

. % 








it right now. Decision will be reserved 


I do not expect it 

will take very long. 

MR. SOVELs Your Honor, would it be t>ny Inter¬ 
ference if I were to proceed promptly with the filing of the 
motion in Lowenschuss 2 of the class determination so we can 
get these matters before your Honor? ♦ . 

THE COUPT: I think we ought to anyway. t would 
like to get all theae cases moving as fast as possible, 
assume that after the class determination is made there wlljkjtf 
a number of motions back and forth by both l 

it as fast as possible. I hope of the^attof 
here are good enough to treat each other af the 
book, Brothers-In-Law, I hope they will say'after you mklta^^fl 
motion for class determination I will make a motion for* * ^ 

summary judgment or make a motion to dismiss the coapleleb'tbii# 

* a X *J 

let's get the whole thing out on the table. -1 yt‘\ 

J- 

MR. OUZZETTAj I can advise my brother Sovel i am 

*• . 

going to file a motion to dismiss within a week. 
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SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, / 
individually and on behalf of all other 
persons and shareholders of Great 
Atlantic & Pacific Tea Co., Inc. who are 
similarly situated. 




Plaintiff, 


against- 


I W. J. KANE, H. J. BERRY, R. M. BROWN, 
JR., W. CORBUS, D. K. DAVID, H. C. 
GILLESPIE, J. S. KROH, E. A. LE PAGE, 

I R. F. LONGACRE, M. D. POTTS, J. M. 
SCHIFF, P. A. SMITH, H. TAYLOR, JR., 

E. J. TONER, W. I. WALSH, U. F. 
WHITTAKER, J. A. ZEIGLER (all of whom • 
are officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO., 
INC. and C. G. BLUHDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 

Defendants, 


" Lt ° ^ 


SEP 261973 
OF N. 1; 


ORDER 


73 Civ. 2021 (KTD) 


JVM^POF.I! M 

SEP 2 6 


Defendants, C. G. Bluhdorn ("Bluhdorn") and Gulf & 
Western Industries, Inc. ("G&W"), having moved this Court 
for an order pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, granting summary judgment as to it, and said 
motion having been returned on che 3rd day of July, 1973, and 
the briefs of the parties having been duly submitted and 
fully considered by the Court, and an Opinion having been 
rendered by the Court (the Honorable Kevin Thomas Duffv) on 
the 25th day of July, 1973, and there being no just reason 
for del ay in the entry of judgment, it is hereby 
















/ 
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i ORDERED, ADJUDGED AND DECREED, that the Great 

Atlantic and Pacific Co,, Inc. ("A&P r ) shareholders who 
tendered shares in accordance with G&W's invitation for 
tenders da-ad Februarv 1, 1973, be, and hereby art, designa- 
ted as a class pursuant to Rule 23 of the Federal Rules of 
Civil Procedure for purposes of this action; and, that Fred 
Lowenschuss be, and hereby is, declared to be a fair and 
adequate representative of this class; and it is further 


ORDERED, ADJUDGED AND DECREED, that Summary 
Judgment be, and hereby is, granted in favor of defendants 
C. G. Bluhdorn, G&W, and Kidder, Peabody & Co., Inc. ("Kidder, 
Peabody"), and against all plaintiffs herein, with prejudice; 
and it is further 


ORDERED, ADJUDGED AND DECREED, that defendants 
C. G. Bluhdorn, G&W and Kidder, Peabody have judgment against 
all plaintiffs dismissing all counts of the complaint against 
said defendants, with costs; and it is further 

ORDERED, ADJUDGED AND DECREED, that plaintiff I’red 
Lowenschuss notify the members of the class of tendering 
A&P shareholders of this Order and of their presently exist- 

i 

ing rights, using a form of notice as appears in the attached 
Exhibit A. 


Dated: New York, New York 

August/^, 1973 






t. S. D. 


JUDGMENT ENTERED SEP 261973. 

' , 1 £ ' 1 ^ /3t* 
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SOUTHERN DISTRICT CF NEW YOka 


NOTICE TO ALL A&P 
SHAREHOLDERS WHO 
TENDERED SHARES 
TO G&W _ 

73 Civ. 2021 (KTD) 


This is to advise you that the United States 
District Court for the Southern District of New York has 
determined that the above-captioned lawsuit was properly 
instituted as a Class Action and has granted summary judgment 
in favor of defendants C. G. Bluhdorn ("Bluhdorn"), Gulf & 
Western Industries, Inc. ("G&W"), and Kidder, Peabody & Co. 
("Kidder, Peabody"). By a stipulated consent defendants 
W. J. Kane, et al. ("A&P's Board") and Great Atlantic and 

A 

Pacific Tea Co., Inc. ("A&P") have been withdrawn from the 
action, without prejudice to a later renewal of claims. 

The class that plaintiff Fred Lowenschuss 
<’ ‘’Lowenschuss") has been held to represent, all A&P sharehold¬ 
ers who tendered shares pursuant to G&W's tender offer of 


----------------- - -x 

FFED LOWENSCHUSS, Trustee for Fred : 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all : 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., : 

Inc. who are similarly situated. 

Plaintiff, 

-against- 

W. J. KANE, H. J. BERRY, R. M. BROWN, 
JR., W. CORBUS, D. K. DAVID, H. C. : 
GILLESPIE, J. S. KROH, E. A. LE PAGE, 
R. F. LONGACRE, M. D. POTTS, J. M. : 
SCHIFF, P. A. SMITH, H. TAYLOR, JR., 

F.. J. TONER, W. I. WALSH, N. F. 
WHITTAKER, J. A. ZEIGLER (all of whom 
jare officers and directors of Great : 
Atlantic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO.,: 
INC. and C. G. BLUHDORN and ~‘JLF & 
WESTERN INDUSTRIES, INC. and KIDDER, : 
PEABODY & CO., 

/• J 

Defendants. 

x 









J 


___ 15 8a 

February 1, 19,"* inay include you* Accordingly, your rights 
may be affected by the lawsuit and its results. 

The Court's opinion is restricted to contract 
claims based on G&W's offer. It reasons that the preli.vlnarj 
injunction enjoining G&W from purchasing the tendered shares 
rendered any "contract" between G&W and the tendering share¬ 
holders "impossible" of performance and excused both sides 

* \ 

of obligations under it. Furthermore, since the likelihood 
of an injunction being issued was known to all parties 
during the offer's pendency and since G&W cannot be said to 
have brought the injunction upon itself, G&W should not be 
asked _o bear the burden of plaintiffs' lost expectations. 

You are referred to the opinion itself for details. The 

opinion is available for inspection and copying upon personal 

! 

request to the undersigned Clerk. 

Rule 23 of tne Federal Rules of Civil Procedure 
provides for procedures for voluntary exclusion from the 
class and for individual representation by counsel other 
than Fred Lowenschuss, who has been judicially determined 
to be a fair and adequate representative of the class. 

You are referred to this rule for the mechanics of these 
procedures. 

You arc hereby advised that this notice to you as 
a tendering A&P shareholder supersedes any and all prior 
notices which you may have received. 


Dated: New York, New York 

August , 1973 




Clerk 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 
(212) 483-9000 


x 
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!j PLAINTIFF'S NOTICE OF APPEAL DATED OCTOBER 5 1973 

UNITED STAGES DISTRICT COURT 
• SOUTHERN DISTRICT OF NEW YORK 


FRED LCWENSCHUSS, Trustee for Fred 
Larfenschuss As. ociates Pension Plan, 
individually and on behalf of all 
other persons anc : shareholders of 
Great Atlant.c-fr Pacific Tea co. f Inc. 
who are simil *ly situated. 


Plaintiff, 


—Against— 


W.K. KANE, H.J. BERRY, R.M. BROWN, JR., 

W. CC'RBUS, D.K. DAVID, H.C. GILLESPIE, 
J.S. KROH, E.A. LE PAGE, R.F. LONGACRE, 
M.D. POTTS, J.M. SCHIFF, P.A. SMITH, 

H. TAYLOR, JR., E.J. TONER, W.I. WALSH, 
N«F« WHITTAi^R, J.A. ZEIGLER (all of whom 
are officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.) and 
GREAT ATLANTIC & PACIFIC TEA CO., INC. 
and C.G. BLUHDORN and GULF & WESTERN IN¬ 
DUSTRIES, INC. and KIDDER, PEABODY & CO., 

, ■ j \ 

Defendants. 


Civil Action No. 
73 Civ. 2021 (KTD) 


NOTICE OF APPFAT. 


PLEASE TAKE NOTICE that Fred Lowenschuss, et al the 
|j plaintiffs above named, hereby appeal to the United States Court 

i! 

II of Appeals for the Second Circuit^ from each and every part of the * 

!■ i 

deci sion and judgment entered in the above captioned matter on 
; September 26, 1973. . j 


I 
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|| PLEASE TAKE FURTHER NOTICE that Fred Lowenschuss, et al, j 

ji the plaintiffs above named, hereby renew their appeal to the United 

j! 

jj States Court of Appeals for the Secong Circuit from the order of ; 

I I 

| this Court dated August 23, 1973 denying plaintiffs' motion for j 
reargument. 


! Dated: New York, New York 
October 5, 1973 


ABRAHAM E. FREEDMAN 


By '"T. ^ 

36 Seventh Avenue < 

New York, New York 10011 


FRED LOWENSCHUSS ASSOCIATI 

r 


!TO: Messrs. Simpson, Thacher & Bartlett 
| Attorneys for Defendants, C.G. Bluhdorn 

and Gulf & Western industries, Inc.. 

One Battery Park Plaza 
New York, New York 10005 

Messrs. Sullivan & Cromwell 

Attorneys for Defendant, Kidder, Peabody & Co. 

48 Wall street 

New York, New York 10005 

i . (y 

Messrs. Cahill, Gordon & Reindel 
Attorneys for Defendant, Great Atlantic 
& Pacific Tea Co., Inc. 

• 80 Pine Street 
New York, New York 10005 

Messrs. Olwine, Connelly, Chase, 

O'Donnell & Weyher 

Attorneys for Defendants, Officers and 
! Directors of Great Atlantic & Pacific 

Tea Co., Inc. 

299 Park Avenue 

New York, N«v York 10017 


By. 7 

Two Penn Center Plaza 
Philadelphia. Pennsylvanij 






-QRPER QE—D-1STR4CT COURT FILED HOVEMB 

UJTTED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan 
individually and on behalf of all 
other persons and Shareholders of 
Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated. 


W. J. KANE, H. J. BERRY, R. M. 
BROWN, JR., W. CORBUS, D. K- DAVID 
H. C. GILLESPIE, J. S. KROH, E. A. 
LE PAGE, P. F. LONGACRE, M- D. 
POTTS, J. M. SCHIFr', P. A. SMITH, 
H. TAYLOR,JR., E. J. TONER, W.I. 
WALSH, N. F. WHITTAKER, J. A. 
ZEIGLER (all of whon are officers 
and directors of Great Atlantic 
f> Pacific Tea Co., Inc.) and 
GREAT ATLANTIC f. PACIFIC TEA CO. , 
INC. and C. G. BLUHDORN and GULF 
& WESTERN INDUSTRIES, INC. and 
KIDDER, PEABODY & CO., 


ORDER 


73 Civ. 
2021 (KTD) 


Bluhdovn") and Gulf & 


western Industries, Inc. ("G&W"), having moved this Court for 
an order pursuant to Rule 56 of the Federal Rules of Civil 
Procedure 


oo tu ii./ and plain- 
summary judgment and said 
motions having been returned on the 3rd day of July, 1973, 
and the briefs of the parties having been duly submitted 
and fully considered by the Court, and an Opinion having 
l.« i!n rendered |>y tho Court (the Honorable Kevin Thomas Duffy) 
on the 25th day of July, 1973, and plaintiffs' motion for 
reargumont having been denied in an endorsement and order 
filed August 23, 1973 and there being no iust reason for 


/ 
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delay in the entry of judgment, except fa the extent herein¬ 
after set forth, it is hereby 

ORDERED, ADJUDGED AND DECREED, that the Great 
Atlantic and Pacific Tea Co., Inc. ("A&P") shareholders who 
tendered shares in accordance with G&W's invitation for 
tenders dated February 1, 1973, be, and hereby are, desig¬ 
nated as a class pursuant to Rule 23 of the Fee ^rhl Rules 
of Civil Procedure for purposes of this action; and, that 
Fred Lowenschuss be, as Trustee for Fred Lowenschuss 
Associates Pension Plan, and hereby is, declared to be a 
fair and adequate representative of this class; and it is 
further 

ORDERED, ADJUDGED AND DECREED, that plaintiff 
Fred Lowenschuss notify the members of the class of tender¬ 
ing A&P shareholders of this Order'and of their presently 
existing rights, by first class mail to be completed by 
J/, 1973, using a form of notice as appears in 
the attached Exhibit A, which notification shall state 
that if any member of -he class seeks a redetermination of 
this matter, such member may do so by serving upon the 
remaining parties hereto and filing with the Court any 
briefs, affidavits and other material showing why the deci¬ 
sion rendered herein is not proper by , 197/, 

and it is further 

» 

ORDERED, ADJUDGED AND DECREED, that this Order 
shall, upon the expiration of 15 days following the date 
for receipt of briefs, etc. specified in the foregoing 
paragraph unless otherwise ordered, constitute a final 
order and judgment ordering, adjudging and decreeing 
(a) that summary judgment be, and hereby is 


qranfed in favor of defendants C. G. Bluhdorn, G&W 









and Kidder, Peabody & Co., Inc. ("Kidder, Pea¬ 
body"), and against all plaintiffs herein, with 
prejudice; and 


(b) that defendants C. G. Bluhaorn, G&W 
and Kidder, Peabody have judgment against all 
plaintiffs dismissing all counts of the com¬ 
plaint against said defendants, with costs; and 

(c) that the motion of plaintiff for sum¬ 
mary judgment is denied. 



Dated: 


New York, New York 
A/o/oti ker* ( ) • 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated. 


NOTICE OF ALL A&P 
SHAREHOLDERS WHO 
TENDERED SHARES 
TO G&W _ 

73 Civ. 2021 (KTD) 


Plaintiff, 

-against- 

W.J. KANE, H.J. BERRY, R.M. BROWN, JR., 
W. CORBUS, D.K. DAVID, H.C. GILLESPIE, 
J.S. KROH, E.A. LE PAGE, R.F. LONGACRE, 

M. D. POTTS, J.M. SCHIFF, P.A. SMITH, 

H. TAYLOR, JR., E.J. TONER, W.I. WALSH, 

N. F. WHITTAKER, J.A. ZEIGLER (all of 
whom are officers and directors of 
Great Atlantic & Pacific Tea Co., Inc.) 
and GREAT ATLANTIC & PACIFIC TEA CO., 
INC. and C.G. BLUHDORN and GULF & 
WESTERN INDUSTRIES, INC. and KIDDER, 
PEABODY & CO., 

Defendants. 


This is to advise you that the United States 
District Court for the Southern District of New York has 
determined that the above-captioned lawsuit was properly 
instituted as a Class Action and has rendered a decision 
requiring the grant of summary judgment in favor of defen¬ 
dants C. G. Bluhdorn ("Bluhdorn"), Gulf & Western Industries 
Inc. ("G&W"), and Kiddef, Peabody & Co. ("Kidder, Peabody"). 
By a stipulated consent between plaintiffs and defendants 
W. J. Kane, et al. ("A&P's Board") and The Great Atlantic 
& Pacific Tea Co., Inc. ("A&P"), and Court Order pursuant 
thereto, the action against A&P's Board and A&P has been 
dismissed. 

The class that plaintiff Fred Lowenschuss 
("Lowenschuss") has been held to represent, all A&P share¬ 
holders who tendered shares pursuant to G&W's tender offer 
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of February 1, 1973, may Include you. Accordingly, your 



rights may be affected by the lawsuit, and its results 


The Court's opinion is restricted to alleged con¬ 
tract claims for deunages and specific performance. It 
reasons that, even assuming that there was a "contract" 

i 

between G&W and persons who tendered ASP shares, the Court's 
own preliminary injunction, which enjoined G&W from pur¬ 
chasing such shares, rendered impossible the performance of 


any such "contract" and thus excused both sides from the 


obligations under it, that there is a condition implicit in 


every tender offer to the effect that its consummation not 
be enjoined; that the threat and existence of litigation and 


thus the possibility of an injunction being issued was clear 
early in the offer's pendency; that G&W could not be said to 
have brought the injunction upon itself but rather had 


vigorously opposed it; and that the alleged antitrust ques 


tions sufficient to preclude consummation of the tender offer 


were not the fault of any party, but rather rested upon a 
juxtaposition of economic cts. You are referred to the 
opinion of this Court, which is available for inspection and 
copying upon personal request to this undersigned clerk, for 


The plaintiff has indicated that it will appeal 

9 

the decision of the Court. Any judgment rendered herein 


favorable or adverse, will bind those members of the class 


who do not request to be excluded. Exclusion may be reques¬ 
ted by writing to the undersigned clerk, postmarked prior to 
, 1973 referring to the name and number of this case 
and stating the name, address and the number of A*P shares 
tendered by the person requesting exclusion. 
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Any member of the class who does not request 
exclusion may enter an appearance through his own counsel; 
otnerwise his interest will be represented without cost by 
plaintiff, who has been judicially deemed to be a fair and 
adequate representative of the claus. 

In addition, pursuant to court order, any member 
of the class who wishes to do so m*y apply for a redeter¬ 
mination of the Court's ruling by filing any briefs and 
affidavits it wishes to present with the Court and serve 
the same upon Abraham E. Freedman* 36 Seventh Avenue, New 
York, N.Y. 10011; Sullivan and Cromwell, 48 Wall Street, 

New York, N.Y. 10005; and Simpson Thacher & Bartlett, One 
Battery Park Plaza, New York, N.Y. 10004 on or before 

✓ 

, 1973. Unless otherwise ordered by the Court 
upon consideration of such an application, its decision 
rendering summary judgment in favor of the aforesaid 
defendants will become a final judgment and order upon the 
expiration of 15 days following the aforesaid date. 

You are hereby advised that this notice to you as 
a tendering A&P shareholder supersedes any and all prior 
notices which you may have received from any source. 

a 

Dated: New York, New York 

, 1973 

9 


Clerk 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, New York 10007 
(212) 264-6531 


k * 









r 
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ORDER TO Show cause to vacate order and supporting 

UNITED OTATM DISTOIcTcC&t ° VEL ° ATE ° N0VEMBER ,8 ' ’ 973 
SOUl 1 HERN DISTRICT OF NEW YORK 
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j FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
Individually and on behalf of all, 
other persons and sharehold rs of 
• Great Atlantic & racific Tea Co., 
Inc. who are similarly situated. 


Plaintiff, 


-Against- 

W. J. KANE, H. J. BERRY, Etc., 


Defendants. 


ORDER TO SHOW CAUSE 

TO KJ/tc /f /J? 24 

' ' 73 Civ. 2021 


i r 




the 


2^th 


Upn the annexed affidavit of Charles Sovel, sworn to 
day of November, 1973, and all the prior proceedings had 


; ,r odoeAeo thaj~ tu* 

. herein, defendants show cause before this Court on the 


day 


j, of » 197 3 in Room of the United States Courthouse, 

I Foley Square, New York, New York at • M, or as soon thereafter 

as counsel may be heard, why an order should not be entered pur- 

Lb) 

j suant to Rule 60 of the Federal Rules of Civil Procedure 

J, the order entered by this Court on November 12, 1971 and granting 

i» 

» * 

j such other and further relief as may be just and proper in the 
■ ! circumstances j / r /s F-u/trurA 04.0444 o /te 4 S*/vs 9 L. 

I I 

Se t fie i a nt c a u s e —app e ? r . ~ «* V 3 ~ the» a f or e j »H w e t service of a 
! copy of this order and all the papers on which it is based, upon 

I 

Messrs. Simpson, Thacher & Bartlett, One Battery park Flaza, New 

1 - - 

York, New York, attorneys for defendants C. G. Bluhdorn and Gulf 6 

Western Industries, Inc., and Messrs. Sullivan & Cromwell, 48 Wall 

l 

j Street, New York, New York 10005, attorneys for defendant Kidder, 


f v 


V 
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Peabody & Co. on or before 


0 clock, November , 1973, b e 


deemed g ood end sufficient service of this order, and in the mean¬ 
time end until the hearing end determination of thus motion and 
the entry of an order thereof regard by 

this court’s order of November 12. 1973 be stayed. 


Dated: New York, New York 
November , 1973. 


UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
Individually and on behalf of all 
other persons and shareholders of 
Great Atlantic- & Pacific Tea Co., 

Inc. who are similarly situated/ 

m 

Plaintiff, 

*■' -Against- 

W. J. KANE, H. J. BERRY, Etc. 

* • 
Defendants. 

- x 

l 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) 98: 


Charles Sovel, being duly sworn, deposes and says: 

1. I as, a member of the firm of Abraham E. Freedman, 
co-counsel for plaintiff in the within action. I submit thus 
affidavit in support of plaintiff's motion pursuant to Rule 60 of 
the Federal Rules of civil Procedure for an order striking the 
order entered by this Court on November 12, 1973. I am personally 
familiar with the matters herein stated. 

2. On September 26, 1973, this Court entered a final 
order xn this matter granting summary judgment in favor of defend¬ 
ants and against the plaintiff. On October 5, 1973, plaintiff 
served and filed a Notice of Appeal from the order entered on 
September 26, 1973. A copy of this Notice of Appeal is annexed 
hereto as Exhibit A. On October 11, 1973 the record in this case 
was transmitted and filed in the United States Court of Appeals for 


AFFIDAVIT 
73 Civ. 2021 
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|l 

ft, *1 • 

|j the Second Circuit. 

t 

li 

3. On November 12, 1973, notwithstanding the pendancy 

i • 

,1 

of the appeal and the transmittal of the record to the Court of 
Appeals, this Court entered a new order covering the same subject 
matter involved in the appeal, a copy of this Court's order of 
November 12, 1973 is annexed hereto as Exhibit B. 

i * ■ 

4..Under well established authority, the filing of a 
Notice of Appeal "has the effect of immediately transferring juris- 
diction from the District Court to the Court of Appeals with re— 

* .t' 

spect to any matters involved in the appeal" and "divests the 
District Court of authority to proceed further with respect to such 
'matters."• See 9 Moore's Federal Practice P203.ll (page 734), and 
cases cited therein. In the instant case, not only was a valid 
, Notice of Appeal filed from a final order, but the record actually 
had been transmitted to the Court of Appeals prior to the entry of 
the order of November 12, 1973. Accordingly, the order of November 
12, 1973 was entered at a time when this Court lacked jurisdiction 
and therefore should be stricken. 

5. Plaintiff seeks to bring this matter on before the 

1 

..Court by Order to Show Cause because it is urgent that the matter 
be resolved quickly as there is disagreement among the parties as 
to Which orders are properly the subject of the appeal at this 


time. 



4 


.w 
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WHEREFORE, deponent respectfully prays the Court to 

j‘ 1 

i. grant this Order to Show Cause and to enter an order striking the 


1 • 

ij order entered on November 12, 1973. 



Charles Sovel 


!■ Sworn to before me this 

day of November, 1973. 

i; yh't'Lz/- 

. I / 


CHRISTINE SMIT.1 

‘! Notary Public, Stato of New Yortc 
No. 03 4502829 

i ■ Qualified In Bronx County 

Jarm Expires March 30, 1979 

i; 




M 

1 
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AFFIDAVIT OF JOHN A. GUZZETTA, !N OPPOSITION TO MOTION 
TO VACATE ORDER DATED NOVEMBER 30, 1973 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 

- X 

• 

• 


Individually and on behalf of all 
other persons and shareholders of 

• 

• 


Great Atlantic & Pacific Tea Co., 

Inc. who are similarly situated, 

• 

• 


Plaintiff, 

• 

AFFIDAVIT 

-against- 

• 

Civ. 2021 

W. J. KANE, H. J. BERRY, etc.. 

• 

• 

(K.T.D.) 

Defendants. 

• 

• 

• 

- X 



says: 


JOHN A. GUZZETTA, being duly sworn, deposes and 


1. I am a member of the firm of Simpson Thacher 

& Bartlett, counsel for defendants Gulf & Western Industries, 
Inc. ("G&W") and Charles G. Bluhdorn in this action. I 
submit this affidavit in opposition to plaintiff's motion 
pursuant to Rule 60 F.R.C.P. to strike the Court's order 
of November 12, 1973. I am personally familiar with the 
facts herein set forth. 

2. Plaintiff's motion is based entirely upon his 
supposed appeal from an order of this Court dated August 13, 
1973 and entered on September 26, 1973. That supposed 
appeal is improper and we believe that it may be wholly 
disregarded, since the paper appealed from is at best 

a non-final order, if not merely a nullity. 

3. The paper purportedly appealed from is the 
order which had been submitted by our firm after Your 
Honor's orioinal decision on Julv 25, 1973 and was designed 










I to embody that decision. Notice of Settlement was’Served 
upon plaintiffs counsel and filed with the Court on 
August 2, 1973. According to a letter of plaintiffs counsel 
to other counsel dated August 7, 1973, the Court agreed, at 
his request, to withhold action respecting such order until 
5 days following the disposition of plaintiffs then 
proposed motion for reargument. Accordingly, while the 

order bears a signature date of August 13, 1973, it was not 
entered or filed at that time. 

4. Before that order had any legal effect — since 
it had not been entered (see General Rule 10 of this Court) 
and indeed counsel were unaware that it had been signed — 
this Court issued an Endorsement and Order dated August 23, 
1973 at the instance of plaintiffs motion for reargument. 

In that order, the Court modified its decision of July 25, 

1973 so as to defer any final determination in this action 
pending possible applications by shareholders after proper 
notice had been given to them of the Court's proposed 
disposition. 

5. On September 26, 1973, after the original 

decision had been so modified, a number of other orders 

relating to matters in the original litigation between G&W 

and A&P (73 Civ. 536) were signed and entered, viz: 

.. .. ^ an order dismissing as moot the aD- 

ordeiv 10n ° f * thlrd- P art y witness for a protective 

(b) an order dismissing the action in 
accordance with the stipulation of the parties; 

(c) an order denying Mr. Lowenschuss' 
motion to intervene; 

(d) an order denying Mr. Lowenschuss' 
motion for consolidation. 





On the same date, and we assume either by inadvertence or on 
a nunc pro tunc basis, the outdated and superseded order 174® 
relating to the original decision found its way to the 
Clerk's office and was entered. 

6. That piece of paper obviously did not become 
a "final order" in this case. Indeed, even before it had 
any legal existence it had already been modified by the 
August 23, 1973 order. Thus it must be deemed either 
entered-as-modified (in which case it is not a final order 
since it permits a redetermination upon shareholder 
application), or of no effect. To take an appeal on the 

, i 

basis that the September 26, 1973 order constitutes a 
"final order" of this Court is merely to misrepresent the 
coursa of events. Indeed, had plaintiff not requested that 
the Court defer action on our proposed order, he would not 
now be able to sponsor the illusion that its entry on 
September 26, 1973 (although signed on August 13, 19.73) was 
meant to displace the modification of August 23, 1973. 

7. Plaintiff's participation in t>e error on 
which he now relies upon goes even further. It will be 
recalled that at a hearing on September 5, 1973, the Court 
made an inquiry as to the fate of an order which it believed 
to have signed following the original decision. Counsel 
for the parties indicated no awareness of such an order. 

Then, by letter dated September 12, plaintiff circulated a 
new form of proposed, order. We circulated a counter¬ 
proposal by letter dated October 3, 1973. Unaware that the 
original order had been entered on September 26, 1973,* we 
stated in our letter in part as follows: 

* I am now informed that the order mistakenly appeared 

under Judge Carter's name in the New York Law Journal 

rtn Ronf*»nihf»r 28 . 1973 . 
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"Your Honor will recall that there was 
some confusion expressed during the parties' 
appearance in Court as to whether an order 
reflecting your Honor's decision of July 25, 

1973 had been signed. We have reviewed our files 
and find a letter dated August 7, 1973 from 
Charles Sovel, Esq. to counsel in these actions 
advising us that on his request the Court had 
agreed to defer action on the proposed order until 
five days after a disposition of plaintiff's 
motion for reargument. Accordingly, we suspect 
that whether or not signed, no order was 
entered. . ." 

8. Apparently, plaintiff became aware that the 
original order had in fact been entered on September 26, 

1973. Rather than taking corrective action —notwithstanding 
our letter — plaintiff simply took advantage of the error 
and filed a notice of appeal dated October 5, 1973, and now 
seeks to use that appeal to oust the Court of jurisdiction. 

9. We respectfully submit that a defective, non¬ 
final order cannot be used to affect this Court's juris¬ 
diction to carry out the intent and purpose of the order of 
August 23, 1973. Such intent and purpose has been 
particularized in the Court's order of November 12, 1973. 
Because Rule 60 is designed to cure errors in orders and 
judgments, and not to perpetuate such errors, we submit 
that plaintiff's motion should be denied. If plaintiff does 
not voluntarily withdraw the defective appeal he has under¬ 
taken, we would propose to move to dismiss it. 


Sworn to before me this 


30 ^ J day of llwMikw 1973 





Notary Public 


MARY E. TRABULSY 
Notary Public, Stats of New York 
No. 244510794 
Qualified In K.nen County 
Certificate filed in New York County 
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MEMORANDUM AND ORDER OF DISTRICT COU 
FILED APRIL 16, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



e o ' 

1 ^ 


FRED LOWENSCHUSS, Trustee for 
Fred Lowenschuss Associates Pension 
Plan, Individually and on behalf of 
all other persons and shareholders 
of Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated. 


MEMORANDUM AND ORDER 
73 Civ. 2021 


Plaintiff, 


-against- 


W. J. KANE, H. J. BERRY, Etc., 

Defendants. 


KEVIN THOMAS DUFFY, D.J. 



=l:vi icmn-i 

APR 1, * 

I 


- —- ■ r -c r:; 



Plaintiff has moved under Rule 60 b of the Federal 
Rules of Civil Procedure for an order vacating a prior order 
of this Court which had been entered on November 12, 1973. 

The sole argument advanced by the plaintiff in support of 
his motion is that at the time I entered the order of November 
12, 1973, 1 did not have jurisdiction to do so. Plaintiff 
contends that his appeal from an order filed in this case on 
September 26, 1973, had divested this Court of jurisdiction. 

The defendants Gulf & Western Industries and 


Charles G Bluhdorn oppose the vacation of the November 12th 
order and argue that the "supposed appeal [was] improper and 
we believe that it may be wholly disregarded, since the paper 
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appealed from is at best a non-final order, if not merely 
a nullity." Aff. of John Guzzetta 1,2 (filed November 30, 
1973). The Court of Appeals for the Second Circuit agreed 
with this contention and on January 8, 1974 granted a motion 
to dismiss the appeal or, in the alternative, to summarily 
affirm the order appealed from. 

Though the Second Circuit found that the attempted 
appeal was inappropriate, it did not directly address itself 
to the question presented by this motion, that is, whether 
at the time I entered the order of November 12, 1973, I had 
the jurisdiction to do so. 

The general rule is, as plaintiff contends, that 
the filing of a timely and sufficient notice of appeal has 
the effect of immediately transferring jurisdiction from the 
district court to the court of appeals and divests the dis¬ 
trict court of authority to proceed further with such matters, 
except in aid of the appeal. 9 J. Moore, Federal Practice 
1203.11, at 734 (2d ed. 1973). However, as Professor Moore 
states in his treatise, "(t]he rule that the taking of an 
appeal divests the district court of jurisdiction would seem 
to presuppose the taking of a valid appeal from an appeal,hi. 

- rder< " Id ‘ at 736 (emphasis added). In this case the 
Second Circuit has, in effect, already decided that the appeal 
was not a valid appeal from an appealable order. 


Thus, since 
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the purported appeal was invalid the mere act of filing 

that appeal did not divest me of jurisdiction. Again quot¬ 
ing Professor Moore: 


[tjo hold that the mere act of filing of a 
appeal automatically divests the 
a cou f t . of jurisdiction is to hold that 

a ? f ty ca " interr upt proceedings in the dis- 

temn£j5° Urt Y iU * Whenever, then, an at¬ 
tempted appeal is manifestly ineffective to 

in V °k e the jurisdiction of the ccurtofappeals 
the district court should be free to proceed as' 
though »PP««l B h.. been taken, which is the 


See Rub* v. Secretary o f United States Navv. 365 F.2d 
385, 389 (9th Cir. 1966); Euziere v. United States . 266 F.2d 88 
(10th Cir. 1959), vacated on other grounds, 364 U.S. 282 (I960) 

V ‘ pranc e Co. of No. Amer. . 213 F. Supp. 675, 680 
(M.D.Tenn. 1962). 

Since I find that the purported appeal from the 
September 26, 1973 order was 'manifestly ineffective", 1 
was never divested of jurisdiction and the order of November 
12, 1973 was validly entered. Plaintiffs motion to vacate 
the November 12 order is therefore denied in all respects. 

SO ORDERED. 



Dated: New York, New York 
April/ ‘T, 1974. 


V-r. 



MOT ICE OF APPEAL DATEO OCTOBER 25 

UNITED STATES DISTRICT COURT 
SOUT1.JRN DISTRICT OF NEW YORK 


GULF & WESTERN INDUSTRIES, INC 


73 Civil 536 (KTD) 


THE GREAT ATLANTIC & PACIFIC 
TEA CO., INC., 


Defendant and Third 
Party Plaintiff, 


NOTICE OF APPEAL 


CHARLES G. BLUHDORN and KIDDER 
PEABODY & CO., INC. 


Third Party Defendants 


PLEASE TAKE NOTICE that Fred Lowenschuss, et al. hereby 


appeals to the United States Court of Appeals for the Second Cir 


cuit from the order of this Court dated September 26, 1973 dis 


missing his motion to intervene in the within action and from 


; the order of this Court dated September 26, 1973 approving 


settlement and dismissal of the within action. 

Dated: New York, New York ABRAHAM E. FREEDMAN 

October 25, 1973 


36 Seventh Avenue ' 

New York, New York 10011 


FRED LOWENSCHUSS ASSOCIATES 


Two Penn Center Plaza 
Philadelphia, Pennsylvania 
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TO: 


Messrs. Simpson, Thacher & Bartlett 

f ° r De£ endants, C.G.. Bluhdorn 
and Gulf & Western Industries, Inc 
One Batter Park Plaza 
New York, New York 10005 


Messrs. Sullivan & Cromwell 
Attorneys for Defendant, Kidder. 
48 Wall street 
New York, New York 10005 


i 


Peabody 


Messrs. Cahill, Gordon & Reindel 
Attorneys for Defendant,Great Atlantic 
& Pacific Tea Co., Inc. 

80 Pine Street 

New York, New York 10005 

Messrs. Olwine, Connelly, chase 
O'Donnell & Weyher 

Attorneys for Defendants, Officers and 
Directors of Great Atlantic & Pacific 
Tea co., inc. 

299 Park Avenue 

New York, New York 10017 


Co. 


'9 





• SI ORDER OF UNITED STATES COURT OF APPEALS FOR - THE 


ate—d Circuit 


At a Stated Tara of tha United Stetea Court of Appeals, in and for tha Sacond 
Cimiit, held at tha United Stetea Court Houaa, in tha City of Now York, on tha 

day of Jmmw , ona thousand nina hundred 




It is hereby ordered thaythe^tiofSfl made herein by counsel for the 


•Of 4 H 

»PP«li«%/ * 



s. mm raun 


* 


i 



UID 


Circuit Judges 
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PLAINTIFF'S NOTICE OF MOTION FOR CONSOLIDATION OF ACTIONS 

UNITED STATES DISTRICT D COURr* UGUST 8 * 1973 
SOUTHERN DISTRICT OP NB* YORK 


ji GULF & WESTERN INDUSTRIES, INC., 

Plaintiff, 


-against- 
; THE GREAT ATLANTIC & PACIFIC 
i TEA CO., INC., 

i. 

Defendant and Third 
• Party Plaintiff, 

-againSt- 

1, CHARLES G. BLUHDORN and KIDDER, 
: FEABODY & CO., INC., 


I 


Third-Party Defendants. 


FRED LOWENSCHUSS, Trustee for * 

Fred Lowenschuss Associates 
Pension Plan, individually and : 

on behalf of all other persons 
and shareholders of Great Atlantic; 
& Pacific Tea Co., Inc. who are 
similarly situated. 


-against- 
W.J. KANE, et al, 


Plaintiff, 


Defendants. 


I FRED LOWENSCHUSS, Trustee for 
'j Fred L<*renschuss Associates 
!; Pension Plan, individually and 
on behalf of all other persons 

similarly situated. 


73 Civil 536 (KTD) 


73 Civil 2021 (KTD) 


73 Civil 2931 (KTD) 


Plaintiff, 

-against- 

GULF & WESTERN INDUSTRIES, INC., 
CHARLES G. BLUHDORN and KIDDER, 
PEABODY & CO., INC., 


NOTICE OF MOTION 


Defendants. 


SIRS: 


PLEASE TAKE NOTICE that, upon the annexed affidavit of 
Charles Sovel, sworn to the 8th day of August, 1973. and all the 










prior pleadings and proceedings heretofore had or filed in the 
above actions, Fred Lowenschuss, Trustee for Fred Lowen 3 chuss 
Associates Pension Plan, will move the Court, before the Honorubi 
Kevin T. Duffy, in Room 129 of the United States Courthouse, 

Foley Square, New York. New York on the 21st day of August. 1973 
at 2:15 o'clock on the afternoon of that day, or as soon 
thereafter as counsel may be heard, for an order pursuant to 
Rule 42(a) of the Federal Rules of Civil Procedure granting 

I consolidation of the within three actions for all purposes, and 

I • 

, granting such other and further relief as to the Court may seem 
just ar.d proper in the circumstances. 

i • 

! . 

Dated: New York, New York 

8, 1973 Yours, etc.. 


ABRAHAM E. FREEDMAN and 
FRED LOWENSCHUSS 



New York, Nf^ York 10011 
Attorneys for Plaintiff 


TO: 

MESSRS. SIMPSON, THACHER & BARTLETT 
Attorneys for Defendants, C.G. 

Clurdorn and Gulf c Westarn Industries, Inc. 

Oia Jut tar/ park Pinza 

New York, New York 10004 

MESSRS. SULLIVAN & CROMWELL 
Attorneys for Defendant, 

Kidder, Peabody & Co. 

48 Wall Street 

New York, New York 10005 

MESSRS. CAHILL, GORDON & REINDEL 
Attorneys for Defendant, 

Great Atlantic & pacific Tea Co., Inc. 

80 Pino Street 

New York, New York 10005 

MESSRS. OLWINE, CONNELLY, CHASE, U 1 DONNELL & WEYHER 
attorneys for Defendants, Officers and 

Directors of Great Atlantic & pacific Tea Co., In 
299 Park Avenue 
New York, New York 10017 
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AFFIDAVIT OF CHARLES SOVEL IN SUPPORT OF FOREGOING 
MOTION DATED AUGUST 8, 1 9 7 3 rontuOING 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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GULF & WESTERN INDUSTRIES, INC., 

! s 

Plaintiff, 

-against- 

THE GREAT ATLANTIC & PACIFIC TFA 
I CO., INC., 

: 

1 

Defendant and Third , 

Party Plaintiff, 

-against- 

CHARLES G. BLUHDORN and KIDDER 
PEABODY & CO., INC., , 

Third-Party Defendants, j 

FRED LCWENSCHUSS, Trustee for f 

Fred Lcwenschuss Associates 
Pension Plan, individually and t 

on behalf of all other persons 
and shareholders of Great Atlantic» 

& Pacific Tea Co., Inc. who are 
similarly situated, t 


-against- 

W.J. KANE, et al.. 


Plaintiff, 


Defendants. 


1 FRED LCWENSCHUSS, Trustee for " 

! Fred Lowenschuss Associates 
j Pension Plan, individually and 
on behalf of all other persons 

similarly situated, 

Plaintiff, 

-against- 

GULF & WESTERN INDUSTRIES, INC., 
CHARLES G. BLUHDORN and KIDDER 
PEABODY & CO., INC., 


Defends ts. 


STATE OF NEW YORK ) 

) 

COUNTY OF NEW YORK) 


SS. : 


73 Civil 536 (KTD) 


73 Civil 2021 (KTD) 


73 Civil 2931 (KTD) 


affidavit 


CHARLES SOVEL, b.i„ 9 duly sworn, deposes ^ 

1- I an s menber of the firm of AbrahM E _ Preedman 

counsel of record with Fred Lowenschu.s Associates for Fred 






Lowenschuss, Trustee for Fred Lowenschuss Associates Pension 
Plan. I submit this affidavit in support of the application 
of Fred Lowenschuss, as Trustee for Fred Lowenschuss Associates 
i pension Plan to consolidate the above captioned actions for all 

| purposes. 

2. The above three actions all arise out of the aborted 
tender offer made by Gulf & Western for 3,750,000 of A&P stock. 

I 

| as is more fully set forth in the Memorandum of Law submitted 

J 

! W ith this motion, each of the actions involve common questions 
of law and fact, namely those relating to the legality or 

I 

illegality of the tender offer. 

3. Fred Lowenschuss, as Trustee of Fred Lowenschuss 
Associates Pension Plan, is the named plaintiff in the two 
Lowenschuss actions and previously has moved to intervene 
in the action between Gulf & Western and A&P. 

4. This Court in its opinion of July 25, 1973 in 
at footnote 3 commented that no motion to consolidate had been 

This comment was made in a context that indicated that 
a motion to consolidate would have been appropriate. We submit 

, that consolidation not only is appropriate but necessary to 

j' 

| prevent inconsistent results. Moreover, the Court denied the 

, 

request to amend the complaint in Lowenschuss I on the basis that 
it t 

j; | 

1 T.owenschuss II was pending. While, as is more fully set forth 

|! 

in plaintiff's motion for reargument of the Lowensch uss I 

i 

: decision, it is submitted that such amendment should be 

J ’ 

• permitted, the fact remains that unless consolidation is granted, 

t 

there is the possibility of inconsistent results being reached 




in the litigation by reason of the fact that Gulf & western, 
Bluhdorn and Kidder. Peabody are tahin,inconsistent positions 
in these actions, contending that this tender offer was legal 


in the Gul f & Western us », P , action and Xowensch,,.. t t but 
contending that it was illegal in Lowenschuss r 

WHEREFORE deponent prays the Court to grant the within 
motion to consolidate. 


Sworn to before me this 
8th duy of August, 1973. 


-- 

Charles Sovel 



MARIE frascclla 
N otary stats of York 

'• 41-4502823 
• Ci.'oons Co in*y 

• -h :*cf» ?•*, j:»75 


3 





SOUTHERN DISTRICT OF NEW YORK 



-x 



GULF ft WESTERN INDUSTRIES, INC., 

• 

• 



Plaintiff, 




-against- 




THE GREAT ATLANTIC & PACIFIC TEA 

CO., INC., 

73 

Civil 536 

(KTD) 

Defendant and Third 
Party Plaintiff, 




-against- 




CHARLES G. BLUHDORN and KIDDER, 

| PEABODY & CO., INC., 




Third-party Defendants. 




FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 

Great Atlantic & Pacific Teat Co. , 

Inc., who are similarly situated. 

— X 



Plaintiff, 




-against- 

» 

73 

Civil 2021 

(KTDJ 

W. J. KANE, et al., 




Defendants. 

X 



FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons similarly situated, 




Plaintiff, 




-against- 

73 

Civil 2931 

! 

(KTD) 

GULF ft WESTERN INDUSTRIES, INC., 

CHARLES G. BLUHDORN and KIDDER, PEABODY 
ft CO., INC., 


AFFIDAVIT 

| 

Defendants. 

X 

















STATE OF NEW YORK 
COUNTY OF NEW YORK 
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3. On July 25, 1973, this Court in Lowenschuss v. ! 

--* 

Kane granted summary judgment in favor of and dismissed 

I 

the complaint as to defendants G&W, Mr. Bluhdorn and Kidder, 
Peabody and Co., Inc. On August 23, 1973, this Court denied ' 
plaintiff s motion for reargument in the case. 

4. A motion to dismiss Lowenschuss v. Gulf & 
Western Indust ries, Inc, will be filed shortly on behalf 
of defendants G&W and Mr. Bluhdorn. 

5. Motions to consolidate under Rule 42(a) of 
the Federal Rules of Civil Procedure should be granted only 
to "avoid unnecessary costs or delay." The circumstances of 
these cases, as set forth herein, show that such a motion 

is inappropriate at this time. 


L. Francis Buck 

Sworn to before me this 

day of August, 1973 


Notary Public 
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AFFIDAVIT OF DENIS MC INERNERY IN OPPOSITION TO MOTION 

TO CONSOLIDATE DATED AUGUST 27. 1973 

UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


GULF & WESTERN INDUSTRIES, INC., 

Plaintiff, 

-against- 

- -x 

• 

• 

• 

• 

* » 


THE GREAT ATLANTIC & PACIFIC TEA 

COMPANY, INC., 

Defendant and Third 

Party Plaintiff, 

• 

• 

: 73 

Civ. 536 

(KTD) 

-against- 

• 



CHARLES G. BLUHDORN and KIDDER, 

PEABODY & CO., INC., 

Third-Party Defendants. 

• 

• 

• 

• 

- -x 


** 

FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of The 
Great Atlantic & Pacific Tea Company, 

Inc. who are similarly situated. 

Plaintiff, 

-against- 

• 

• 

• 

• 

: 73 

• 

• 

• 

• 

Civ. 2021 

(KTD) 

W. J. KANE, et al., 

Defendants. 

• 

• 

- -x 




FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons similarly situated. 

Plaintiff, 

-against- 


73 Civ. 2931 (KTD) 


GULF & WESTERN INDUSTRIES, INC., CHARLES G 
BLUHDORN and KIDDER, PEABODY & CO., INC., 

Defendants. 


x 


STATE OF NEW YORK ) 

• s s * 

COUNTY OF NEW YORK ) 


DENIS McINERNEY, being duly sworn, deposes and says: 
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1. I am a member of the firm of Cahill Gordon & Reindel, 
attorneys for The Great Atlantic & Pacific Tea Company, Inc. 
("A&P"). I make this affidavit in opposition to the motion of 
Fred Lowenschuss Associates to consolidate the three above- 


i 

i 


I 


entitled actions. 

i 

i 

2. A&P is a party in only the first of these actions, 

Gulf & Western Industries, Inc. v. The Great Atlant ic & Pacific 
■--- 

Tea Company, Inc., et al. , 73 Civ. 536 (KTD) (the " Tender Offer 
Case "). A&P and its directors were named as parties in the 
second action, Fred Lowenschuss v. W. J. Kane, et al. , 73 Civ. 

2021 (KTD) (" Lowenschuss I "). When, however, they moved to dis¬ 
miss, Mr. Lowenschuss, rather than meeting the motion, agreed to j 
drop the suit against those parties. A&P was never a party to the 
third action, Fred Lowenschuss v. Gulf & Western Industries, Inc ., ! 
et al., 73 Civ. 2931 (KTD) (" Lowenschuss II "). 


3. A&P is thus not a party in either the two suits 
brought by Mr. Lowenschuss purportedly on behalf of various 
classes of A&P stockholders, and it appears that Mr. Lowenschuss' 
present grievances are directed against Gulf & Western Industries, 
Inc. ("G&W"). We submit that there is no reason whatsoever why 

; 

A&P need be further embroiled in either of Mr. Lowenschuss' two 
suits. 


4. To be sure, Mr. Lowenschuss did move to intervene 
in the only action to which A&P is still even a party, the Tender 
Offer Case, and, in that connection, we refer to our papers in 
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opposition to that motion in support of our opposition to the 
instant application. Moreover, Mr. Lowenschuss' subsequent volun¬ 
tary dismissal of Lowenschuss I as against A&P and its directors, 
and his decision not to name A&P in Lowenschuss II . further demon¬ 
strate that involving A&P in these unrelated suits would be an 
improper and unjust burden. Finally, G&W's recent termination of 
its tender offer and return of the shares tendered has largely 
mooted a major part of the Tender Offer Case , and the remaining 
issues involved in that case are separate and distinct from the 
issues in Lowenschuss I and II . 

5. Accordingly, A&P respectfully submits that this 
motion to consolidate should be denied since consolidation would 
only complicate and delay the final resolution of the only case 
to which A&P is a party. 


Denis Mclnerney 


Sworn to before me this 
27th day of August, 1973 


Notary Public 

£ TTLU marotta 

*®" ry s,a, e <>» n«w ran 

No. 24 ?54-14!,0 , 

Coriw?'? IT 1 ln County 'i 
Corttf rmtv filed 

Commission Expires i. _,i| l jo, 1975 
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PLAINTIFF'S NOTICE OF MOTION TO REMAND. VACATE OECmON 

AND FOR OTHER RELIEF DATED APRIL t 1Q7ii 

UNITED STATES DISTRICT COURT L 5 » 1974 

SOUTHERN DISTRICT OF NEW YORK 


jl FRED LOWEUSCHUSS, Trustee for Fred 
i Lowenschuss Associates Pension Plan, 
! Individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 
Inc. who are similarly situated, 

-Against- 

W. J. KANE, et al. 


TO; 


73 CIV. 2021 
(K.T.D.) 

NOTICE OF MOTION 


Messrs. Simpson, Thacher & Bartlett 
Attorneys for Defendant 
Gulf & Western Industries, Inc. 
and Charles G. Bluhdorn 
1 Battery Park Plaza 
New York, New York 

Sullivan & Cromwell 
Attorneys for Defendant 
Kidder, Peabody & Co., Inc. 

48 Wall Street 
New York, New York 10005 

SIRS: 

PLEASE TAKE NOTICE that, upon the annexed affidavit of 
Fred Lowenschuss, Esq., sworn to the 5th day of April, 1974, and 
all the prior proceedings heretofore had or filed herein, the unde 
signed will move the Court, in Room 35 of the United States Court¬ 
house, Foley Square, New York, New York on Tuesday, April 23, 1974 
jj at 2:15 PM ' or a s soon thereafter as counsel may be heard, for an 
ij 0rder remanding the within action to the United States District 
Court for the Eastern District of Pennsylvania and for an Order 


. ( 

i 
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vacating the decisions of this Court dated July 25, 1973 and August 
23, 1973, and for such other and further relief as to the Court 
may seem just and proper in the circumstances. 


Dated: New York, New York 
April , 1974. 


Yours, etc., 

FRED LOWENSCHUSS ASSOCIATES 
and 

ABRAHAM E. FREEDMAN 



Attorneys 
346 West 17th Street 
New York, New York 10011 
(212) 929-8410 
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AFFIDAVIT OF FAED LOWENSCHUSS IN SUPPORT OF FOREGOING 
MOTION DATED APRIL 5, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN_DISTRICT OF NEW YORK 

FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 

Individually and on behalf of al 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., 

Inc. who are similarly situated, 

vs 73 Civ. 2021 

(K.T.D.) 

W. J. KANE, H. J. BERRY, R. M. BROWN 
JR., W. CORBUS, D. K. DAVID, H. C. 

GILLESPIE, J. S. KROH, E. A. LE PAGE, 

R. F. LONGACRE,.M. D. POTTS, J. M. 

SCHIFF, P. A. SMITH, H. TAYLOR, JR., 

E. J. TONER, W. I. WALSH, N. F. 

WHITTAKER, J. A. ZEIGLER (All of whom 
are officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.) 
and GRFAT ATLANTIC & PACIFIC TEA 
CO., INC. and C. G. BLUHDORN and 
GULF & WESTERN INDUSTRIES, INC. and 
KIDDER, PEABODY & CO., 

COMMONWEALTH~OF"PENNSYLVANIA 7 "”~ 

SS 

CITY AND COUNTY OF PHILADELPHIA : 

FRED LOWENSCHUSS, being duly sworn according to law, 
deposes and says: 

1. I am one of the attorneys representing the class 
plaintiffs on behalf of the law firm of Fred Lowenschuss Asso¬ 
ciates, Attorneys at Law and I am also the Trustee of the pension 
plan which is the named plaintiff herein. I make this affidavit 
in support of plaintiff's Motion to Retransfer or in the Alter¬ 
native to Reassign and Motion to Vacate. 

2. This action was originally instituted in the Eas¬ 
tern District of Pennsylvania on February 15, 1973, under Civil 
Action #73-339 and assigned to the Honorable Clarence Newcomer, j 
U. S. District Court Judge for the Eastern District of Penns^i/aniai. 

3. Thereafter, a Motion to Transfer under Section 
1404(a) of 28 U. S. Code was filed on behalf of the Great Atlantic! 
& Pacific Tea Co. and/or its officers and directors and upon 


' f 
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CIATES 


the affidavit of Ralph P. Schipa, general counsel of the Great 
Atlantic a Pacific Tea Co., Inc, for the transfer of this ac¬ 
tion to the Southern District of New York for the convenience of 

j Sai<J de£endant “*.**• officers and directors, and also because 
, a similar action arising out of the same factual circumstances 
and series of transactions was pending before the Honorable 

Kevin Thomas mffy, u. s. District Judge forme Southern District 
of New York. 

% 

*. Said Motion for Transfer filed by "A a P" was not 
opposed by plaintiff herein, but requests were made that this 
action be consolidated with the pending intercorporate litigation 
Of G a w vs. A a P, Civil Action #73-536. 

5. On March 30, 1973, this action was transferred to the 

Southern District of New York before the Honorable Kevin Thomas 
Duffy. 

6. That the underlying reasons for the transfer of this 

action to the Southern District of New York no longer exist for 
the following reasons: 

A. The defendants herein opposed consolidation 
of this action with the intercorporate liti¬ 
gation between G & W and A & P f and this Court 
never consolidated said action; 

B. That on July 16, 1973, a stipulation was 
filed and approved by this Court to discon¬ 
tinue the action against A & P and its 
officers and directors who were the mo¬ 
vants behind the transfer of this case to 
the Southern District of New York; 

C. That the intercorporate litigation be¬ 
tween G & W and A & p was settled and 
withdrawn and was no longer pending. 
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nlcn actl °" has been affirmed by the 
Circuit court of Appeals for the second 
jj Circuit; 

! D ‘ That Plaintiff has a right to choose his 

venue and forum for bringing an action; 

E ‘ That th * " amed Plaintiff herein has no 
business and conducts no business within 
the southern District of New York other 
than this litigation; 

F. That the remaining named defendants herein, 
i ° Kidder ' Peabody * Co., and C. Bluhdlrn 

| haV6 EXtenSiVe bu8l "-= Interests and conduct 

I Sald business within the Commonwealth of 

j Pennsylvania and in the area of the Eastern 

District of Pennsylvania; 

G. That said defendants herein have legal 

counsel which they have retained and used 

from time to time in the Philadelphia Area 

j “ h ° are mOSt com P e tent to handle defendants■ 

matters. 

l f .. . F ° r the f ° regoin 9 reasons, the Motion to Retransfer 

I rs action to the Eastern District of Pennsylvania should be 
[j granted. 

j 

THIS cS°0F T SuLY C 25 E 1973 ™ E 0p I»ION OF 

-i?Zl-_ft!iP _THE 3 CIRDER S E FTT!Fn E TSppp?S- b l 0 N 0F 

*! The fOU ° Wlnq reaS ° nS are ass i9ned for vacating and 
expunging the opinions and Orders of this Court: 

A. The opinion of the Honorable Kevin Thomas Duffy of 

Uly 25, 1973, contains findings of fact which 

facts „f _ Ch are PPPlfAty to th, 

facts of record as follows: 
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On page 13 of Judge Duffy's Opinion, there is 
set forth that under the terms of the tender 
offer, there was to be no final contract until 
the end of the day on February 13, 1973, and 
that any tendering shareholder could have with¬ 
drawn their shares at that time. 

Both the express terms of the offer and the 
facts of record clearly demonstrate that this 

was not the case. Under the express terms of 
% 

the tender offer, a binding contract was 
created whenever A & P shareholders accepted 
the offer by tendering shares in the manner 
prescribed in the tender offer. G & W had 
no option to reject the shares if they were 
properly tendered. Therefore, it is clear 
that the creation of*the binding contract 
was not deferred until the end of the day on 
February 13, 1973, as the lower Court stated. 
Furthermore, Judge Duffy's Opinion ignored the 
fact that under the express terms of the tender 
offer, the tendering shareholders could not 
withdraw their shares between February 9, 1973 
and April 3, 1973. During that period of time 
the tenders were to be irrevocable. (Tender 
Offer, §3) 

The record clearly shows that after February 9, 
the earliest time that tendering shareholders 
had the option to revoke their tender was 
March 14, 1973, when G & W first announced 
that tendered shares could be withdrawn. 
Therefore, there was a period of at least 





twenty-nine days during which plaintiff and 
the class were "deprived of the use of 
their shares." Du ri„ g this time> ^ 

market price of A * p stoc k dropped fro. 

3 hl9h ° f 18 ' 5/8 February 9 and a high 
18-1/2 on February 13 , to a low of 

14-5/8 on March 14, 1973, the day that 

.° S W a " nOUnced “at the tendered shares 
could be withdrawn. As the price of 

A ‘ P Stock plummeted the tendering 
shareholders had no opportunity to sell 
their shares to avoid further losses, 
even if they had wanted to do so, be¬ 
cause during that time, the tenders were 
irrevocable. 

H. The sole stated reason of Judge Duffy in 
dismissing this class action as appears 
in his Honor's Opinion of July 25 , 1973 , 

was lack of damages - an issue which 

was raised sua SDnnfo t j 

sponte by Judge Duffy and 

Which had not been briefed or argued by either 
aide, "since plaintiff and the class he re¬ 
presents have suffered no damage cognizable 
at law, the complaint must be dismissed." 

(Page 15 of Judge Duffy's Opinion) 

AS had been pointed out in Roman Numeral r. 
above, the tendering shareholders had been 
deprived of the use of their shares and the 
finding o, fact to the contrary by „ is Honor 
as set forth on page 14 of his Opinion is 
contrary to the well-established facts. 









WlN'iCM'J 

SCUfFS 


T« t<* .• .• 

r • <• r, • r a 

***»• »A ••!«»* 
••* 9lt« 


201a 

furthermore. G e „ has at all times recr¬ 
uited the existence of damages to plaintiff 
class and that irreparable iniury „ ould be 
caused to the tendering shareholders if the 
tender offer was not consummated. On page 
10 of the brief of G s w to the Second 
Circuit court of Appeals in the case of 
G s w vs. a & p, cited supra, 8 , B state<J _ 

'"sider*the*irreparabfe*in4 *> — 

dering a & p sharehoiri n:,ur y to the ten- 
tende? offer ° lders should the 

rer not be consummated." 

m addition, the applicable measure of 

damages as recognized by this Court and 

the Second Circuit Court of Appeals is 

set forth in the case of Bache a Co 

In ternational Controe , Corporat ion 33, 

F. Supp. 341 (S.D.N.Y. 1 , 72 , aff . d per 

cur. 46, P. 2d 696 (2nd Clr. 1,72). In 

the Bache case, the Court held that the 

plaintiff! tendering of the shares created 

a binding contract, and that defendant was 

liable for damages for breach of contract 

when it refused to accept the shares or 

Pay the price stated in the tender offer. 

See separate Opinion on Liability. Bache 4 

~ ~ I^crnaHn.,, o— rol , 

124 F. Supp. 998, 1005 (S.D.N.Y. 1971). 

III.His Honor. Judge Duffy. i„ dismissing this 
class action and in the writing of the 
Opinion in support of said dismissal, has 
construed disouted questions of material 
fact against the plaintiff and members of 


-6- 
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the class contrary to the well-established 
rule that all facts and in e erences to be 
drawn therefrom are to be construed in the 
light most favorable to the narty aqainst whom 
summary judgment or dismissal is sought. 

IV. It is further well-established law that even 
though both parties may have moved for summary 
judgment, it may not be proper to grant either 
motion if the record reflects a genuine issue 
of .fact with regard to their respective legal 
theories. Hindes v. U.S. , 325 F.2d 150 (5th 
Cir. 1964), cert. den. 377 U.S. 908; American 
Fidelity & Casualty Co. v. London & Edinburgh 
In s. Co., 3 54 F.2d 2 14,(4th Cir. 1965). The 
burden of showincr the absence of a genuine issue 
as to any material fact is uoon the party movina 
for summary judgment. First National Bank of 
Cincinnati vs. Pepper , 454 F.2d 626 (2nd Cir. 

1972). 

B. Request is hereby made that this Court vacate its pre¬ 
vious decis'ons and Orders and/or reassign this case 
for the following reasons: 

I. Judge Duffy felt compelled to refer the conduct 
of Attorney Lowenschuss in instituting this suit 
to the Disciplinary Board of the Supreme Court 
of Pennsylvania; 

II. In this Court's Opinion of July 25, 1973, Judqe 
Duffy felt compelled to allude to the need for 
investigation of Attorney Lowenschuss' conduct; 

III. The Disciplinary Board o r the Supreme Court o c 
Pennsylvania has completely exonerated Attorney 
Lowenschuss of any wrongdoing or unethical con¬ 


duct; 
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IV. To allow the Court's Opinion to remain in 
its present form would unduly and needlessly 
harm the professional reputation of Attorney 
Lowenschuss and serve no useful purpose; 

V. At stake in this litigation is not only 
plaintiff's claim but also the claims of 
other members of the class; 

VI. Since there has been a misunderstanding in 
regard to the ethics and motivation of Attorney 
Lowenschuss in instituting this suit, which 
has created an atmosphere which may tend to 
prejudice the interests of plaintiff and the 
class being represented, it is respectfully 
requested that plaintiff and members of plain¬ 
tiff's class be permitted to have this case 
reassigned. 

9. The Orders of the Court issued after the filing of the 
Opinion and endorsement Opinion are inconsistent and tend to 
mislead and confuse the members of the plaintiff class as to the 
holdings of the Court, in that the proposed notice to the class 
completely fails to mention that the Court's Opinion and dismis¬ 
sal was based on lack of damages. 

10. Although the Court's endorsement Opinion of August 23, 
1973, denying a rehearing stated: 

"I would, however, be glad to hear from any other 
member of the class as to why my decision is not 
proper...." 

The proposed notice approved by the Court would not permit 


members of the class to dispute the Court's holding regarding lack 
of damages, since the notice contains no mention of lack of 
damages being the grounds for dismissal. The position of at least 
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one member of the class and the damages he suffered is outlined204a 
in the unsolicited letter received by plaintiff's counsel from 
Samuel Guttwein, dated October 17, 1973, a copy of which is an¬ 
nexed hereto as Exhibit "A”. (Said letter speaks for itself.) 

11. Events have occurred since this Court handed down its 
Opinion on July 25, 1973, which conclusively refute a number of 
the assumptions upon which said Opinion was based, including the 
following: 

A. In said Opinion of July 25, 1973, Judge Duffy stated 
that G & W had at all times vigorously opposed the 
preliminary injunction sought by A & P, and that 

G & W had always fulfilled its duty to deal fairly 
with tendering shareholders during the extensions 
of the tender offer. These assumptions are re¬ 
futed by the fact that, following the affirmance 
of the preliminary injunction by the Second Circuit 
Court of Appeals, G & W entered into an arrange¬ 
ment with A & P whereby proceedings were stayed 
for a prolonged length of time, the tender offer 
was withdrawn, and the case settled and dismissed, 
without regard to the interests of the tendering 
shareholders. G & W had no intentions of pro¬ 
ceeding to a trial on the merits and misled the 
tendering shareholders by repeatedly extending 
the tender offer when G & W had no intention to 
take the steps necessary to consummate, and was 
merely extending the offer as a tactic in the pre¬ 
sent litigation. 

B. Judge Duffy's Opinion of July 25, 1973, to the 


ir« t«*i 


extent that it was based on the doctrine of im¬ 
possibility of performance, relied on the assump¬ 
tion that the preliminary injunction issued in the 
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" vs. a & p made it impossible for 

G s W to perform its contract with tendering 
shareholders. However, now that the case of 
G & W vs. A 4 p has been sett led and dlscontinued 
by stipulation of the parties, as approved by 
this Court and affirmed by the Court of Appeals, 
the preliminary injunction is no longer in ef¬ 
fect and cannot provide any basis for claiming 
impossibility of performance. The established 
law in cases of this nature involving preliminary 
injunctions sets forth that a promisor is not 
excused from performance or in the alternative 
from the payment of damages. m Pecfcham v. 

Industrial Securities Co. 31 0 el. 200 (1921) _ 

which case was cited with approval in Brown vs. 

— M ° r< * an 1” Mis'. 626, 635, 31 N.Y. 

2d, 323,333 (1941), the Court stated: 

"....Biit: they do seem to be uniform in 
holding that where the contract £ law¬ 
ful and possible of fulfillment, such 
jn injunction will not excuse a breach 
Anu there is also uniformity in this- 

ofh^coktrtcV : 1 - 1 n0t eX ° USe thS e e b £ °™nce 

KHEREFOBE, deponent prays the Court to grant the relief herein 
requested. 




jj 

li 


Sworn to and subscribed 
before me this 5 th day 
of April, 1974. 


- 


FRED LOWENSCHUSS, ESQUIRE 


(Husslt 


NOTARY PUBLIC 
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EXHIBIT A - LETTER FROM SAMUEL GUTWEIN DATED OCTOBER 17, 
1973 - ANNEXED TO FOREGOING AFFIDAVIT 
OF FRED LOWENSCHUSS 


SAMUEL GUTWEIN 
45 FAIRVIEW AVENUE 
NEW YORK, N. Y. 10040 

j October 17th, 1973 


Fred Lowenschuss Associates 
2 Penn Center Plaza 
Philadelphia, Pa. 

Dear Sir: 

I am also a victim of the tender-offer of Gulf and 
Western for A 6 P shares. The shares were returned 
to me a few weeks ago. Meanwhile I read the decision 
from Judge Kevin Thomas Duffy against you and other 
shareholders of A fr P who brought suit against Gulf 
6 Western which decidedly | think does not make any 
sense. According my opinion no matter how you turn 
thTs case the fact remains that Gulf 6 Western by 
offering an illegal transaction - even, made In good 
faith - caused big money losses to people who were not 
at fault in any way. Therefore It is only fair that 
Gulf & Western should be liable for damages. 

Please let me know what you did In this case after 
the decision against us from Judge Kevin. Also what 
happened with the preliminary injunction against the 
tender offer. Was It followed by a permanent injunc¬ 
tion? or "the litigation about this still pending." 
Please let me know if there Is anything else that could 
be done in this case. 


Sincerely yours, 
s/ Samuel Gutweln 





I 


i a 

- AFFIDAVIT OF JOHN A. GUZZETTA IN OPPOSITION TO PLAIN- 
UNIT.J '^Ies °Si • re^eJ E d D a E ted S Z a N ?8' 0 ?97l HER 

SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
;■ Low.enschuss Associates Pension Plan, 

! individually and on behalf of all 
| other persons and shareholders of The 
Great Atlantic & Pacific Tea Co., Inc 
who are similarly situated, 

Plaintiff, 

-against- 

W. J. KANE, H. J. BERRY, etc.. 

Defendants. 


AFFIDAVIT 

73 Civ. 2021 
(K.T.D.) 


x 


STATE OF NEW YORK ) 

• s s * 

COUNTY OF NEW YORK ) 


JOHN A. GUZZETTA, being duly sworn, deposes 

and says: 

1. I am a member of the firm of Sinroson Thacher 

& Bartlett, counsel for defendants Gulf & Western Industries,' 
Inc. ("G&W") and Charles G. Bluhdorn in this action and I am 
fully familiar with all the facts hereinafter set forth. I 
submit this affidavit in opposition to plaintiff's motion 
pursuant to 28 U.S.C. 1404(a) to "retransfer" this action to ' 
the United States District Court for the Eastern District of * 
Pennsylvania and his motion to vacate all prior decisions in 
this action. i 

I 

2 . Plaintiff's motion follows his second failure 
to obtain relief from this Court's decision of July 25, 1973, 
and is clearly a frivolous attempt by plaintiff to seek yet 
another reconsideration of that decision, this time before 
another court. On August 23, 1973, plaintiff's motion for 
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reargument was denied. Although well aware of the status of 

the case, plaintiff, proceeding on a technicality, then sought 
an appeal from a non-final, non-functional and out-dated 
| order of this Court which had really been superseded by 
■another order. The Court of Appeals rejected this attempt 
jiand, on G&W's motion it remanded the case to this Court by 
order dated January 8, 1974, for such action as was necessary 
to conform the record to the true intent of the Court. (See 
ji Exhibit A attached). 

3. This action, commenced on February 15, 1973, 

I was ordered transferred to this Court on motion cf defendant 
A&P on April 2, 1973. According to plaintiff, he did not 

I ' oppose the transfer. It must be assumed that he had no 
serious objections. Now, more than a year la.er, after 
failing to have his theories adopted by this Court, plain¬ 
tiff asserts that he would like to go back to the Eastern 
District of Pennsylvania. 

4. There is absolutely no basis for retransferring 
the action to Pennsylvania. All of the defendants either re- 
I side in New York or have their principal place of business 
|here, the cause of action arose in New York. On the other 
|hand, the plaintiff-class is scattered throughout the United 
.States. Lowenschuss is merely a representative plaintiff; he ! 

I i 

knows no special facts and would probably not even be a wit- 

l| 

jness at trial. This Court, and indeed the Court of Appeals 
ji in this Circuit has already committed substantial time to this 
|action and related actions and is fully familiar with the 
|underlying facts - and although plaintiff claims that the ; 

termination of the original litigation between G&W and A&P 
i (73 Civ. 536) has obviated the necessity for continuance of 

i ■ i 

the instant action in New York, which is a frivolous assertion. 


he also omits mention of Fred Lowenschng, 
Gulf & Western Industries. i nc ., et a 
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etc 


(73 Civ. 2688, KTD) 


pending before this Court. This second j 

lj inis second action was transferred 

to this Court on motion of Gsw and Mr.' Bluhdorn. 

;j 5. Plaintiff s allegations regarding supposed 

|factual errors in this Court’s decision of July 25th are 
'similarly frivolous. For example, he chiefly claims that j 

j the C ° Urt in assu ming that the ASP shareholders could I 

’have withdrawn their shares between the time this Court en- i 
joined the tender offer and its order was affirmed on appeal 
(February 9, 1973 to March 12, 1973, because in its terms, 
the offer had stated that tenders were "irrevocable.” The 
jSimple answer is that any assumption either way is incon- 
seq ential to the result, because it is nowhere suggested, 
much less alleged, that plaintiff (or any member of his 
|class) ever sought the return of his shares during that 
jperiod but was refused. To the contrary, in that period 
j°f time GtW Kas a 99ressively pursuing an expedited appeal 
tjof thi3 Court ' s order and Plaintiff here was then firmly 
allied with GSWs position, pressing the idea that his 
shares should be retained and purchased by GSW. What would 
'have happened if he had requested an interim return is entire4 


I 

! 


jjly speculative ' since no request was made, and thus in the 


jjabsence of such request his recently claimed "damages" are, 
in the truest sense, not legally cognizible. Almost 


l! 


immediately upon affirmance of the court's order, G&W of 


- — ^ o UiUCX. , Or 

jj course affirmatively announced that tenderers desiring to returL 
i:their shares should do so. 


i 


6. Finally, plaintiff's idea that this Court's 
decision on plaintiffs "contract" claim was somehow 
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overthrown by the Court's ordering the dismissal of the G&W 

- A&P litigation on consent of the parties, is so self- 
evidently unreal that it merits no consideration. It should 
be noted that the Court of Appeals on January 8 , 1973 dis¬ 
missed plaintiff's appeal from that order and summarily 
- ffl - med the denial of his application to intervene there. 

(See Exhibit B attached). The plain fact is chat this Court's 
order acted as a bar to this offer during the only period 
that it had commercial reality, and it is a bar that now does 
permanently stop the offer, since it has not been overturned. 
The doctrine of impossibility, which underlay this Court's 

opinion, is based upon practical realities and must be given 
pragmatic application. 

7. Plaintiff's objections to the suggestions 
j made in footnote 1 of this Court's opinion of July ? 5 , 1973 
I as to the propriety of his conduct in the instant case are 
irrelevant to this motion. Although we take no position on 
the question of plaintiff's conduct, his overemphasis of 
this point makes clear the true purpose of this motion. 
Plaintiff has provided no information about the alleged 
inquiry into his conduct by the Disciplinary Board of the 
Pennsylvania'Supreme Court. We have no way of knowing what 
facts were presented to that body and have seen no report 
of its findings. In any case he apparently feels that 

this "exoneration" is insufficient to restore his professional 

reputation. 

8 . During the tender offer, it is clear that G&W 
acted fairly, and this Court has so found. The instant 
motions clearly serve no legitimate purpose other than to 
give plaintiff a chance to seek more hearings in more courts | 


1 







I 
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than anyone ever thought might be tolerated by judicial 

sensibility, and they violate the principle of judicial 

repose and should be rejected. Instead we respectfully 

Jsuggest that a conference of all parties be arranged, con- ! 

sistent with this Court's schedule, finally to effectuate 
l) , ' 1 

ji this Court's decision of July 25, 1973. j 




WHEREFORE, for the foregoing reasons, the instant 
'motions should be dismissed. 

A 


v John A. Guzzetta s ■* / 


Sworn to before me this 
day of April, 1974 


,' . John A. Guzzetta v 

LS) j 




Notary 

PATRlof* GREEK 
Notary Public, State of New Yortt 
No. 24-G641753 

K,n 0* County 

; c" 1 ,n Ne " Count* 

Commission Expires March 30. t9/&> 
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ORDER OF OISTRICT COURT FILED KAY 9, 1974 


J u 


UNITED STATES DISTRICT COURT 


l SOUTHERN DISTRICT OF NEW YORK 


FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
• other persons and shareholders of Great 
Atlantic & Pacific Tea Co., Inc. who 
are similarly situated, 


s6'iSTWC> 

Filed 


may 9 I9tt 
■£0. OF N-l, 


Plaintiff, 


-against- 


ORDER 

73 Civ. 
2021 (KTD) 


W. J. KANE, H. J. BERRY, R. M. BROWN, 
JR., W. CORBUS, D. K. DAVID, H. C. 
GILLESPIE, J. S. KROH, E. A. LE PAGE, 
R. F. LONGACRE, M. D. POTTS, J. M. 
SCHIFF, P. A. SMITH, H. TAYLOR, JR., 

E. J. TONER, W. I. WALSH, N. F. 
WHITTAKER, J. A. ZEIGLER (all of whom 
are officers and directors of Great 
Atlantic 6 Pacific Tea Co., Inc.) and 
GREAT ATLANTIC & PACIFIC TEA CO., INC. 
and C. G. BLUHDORN and GULF & WESTERN 
INDUSTRIES, INC. and KIDDER, PEABODY & 
CO., 

Defendants 


Defendants, C. G. Bluhdorn ("Bluhdcrn") and Gulf & ; 
Western Industries, Inc. ("G&W"), having moved this Court 

i 

for an order pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, granting summary judgment as to it, and 
plaintiffs having cross-moved for a summary judgment and saic 

motions having been returned on the 3rd day of July, 1973, 

' 

and the briefs of the parties having been duly submitted and I 
fully considered by the Court, and an Opinion having been 
rendered by the Court (the Honorable Kevin Thomas Duffy) on 

i 

the 25th day of July, lsi^3, and plaintiffs’ motion for re¬ 
argument having been denied in an endorsement and order i 


filed Auguat 23, 1973 and having in mind the order of the 
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J Court of Appeals at a stated term thereof held on January 8, 
1974 remanding the action to this Court, and the parties hav- 
ing been heard further following such remand, and there being 
J no just reason for delay in tie entry of judgment, except to 
the extent hereinafter set forth, it is hereby 


ORDERED, ADJUDGED AND DECREED, that the Great 


Atlantic and Pacific Tea Co., Inc. ("A&P") shareholders who 


tendered shares in accordance with G&W's invitation for 


tenders dated February 1, 1972, be, and hereby arr, desig¬ 


nated as a class pursuant to Rule 23 of the Federal Rules 


of Civil Procedure for purposes of this action; and, that 


Fred Lowenschuss be, as Trustee for Fred Lowenschuss Asso¬ 


ciates Pension Plan, and hereby is, declared to be a fair 


and adequate representative of this class; and it is further 


ORDERED, ADJUDGED AND DECREED, that plaintiff Fred 


Lowenschuss notify the members of the class of tendering A&P 
sharenoldera of this Order and :f th^ir presently existing 
rights, by first class mail to be completed by June 26, 1974, 
using a form of notice as appears in the attached Exhibit A, 


which notification shall state that if any member of the 


class seeks a redetermination of this matter, such member may' 


do so by serving upon the remaining parties hereto and filing 
with the Court any briefs, affidavits and other material 
showing why the decision rendered herein is not proper by 
July 26, 1974, and it is further 


ORDERED, ADJUDGED AND DECREED, that this Order 


shall, upon the expiration of 15 days following the date 
for receipt of briefs, etc. specified in the foregoing 


z' 
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paragraph unless otherwise ordered, constitute a final 
order and judgment ordering, adjudging and decreeing 

(a) that summary judgment be, and hereby is 
granted in favor of defendants C. G. Bluhdom, G&W 
and Kidder, Peabody & Co., Inc..("Kidder, Peabody"), 
and against all plaintiffs herein, with prejudice; 


(b) that defendants C. G. Bluhdom, G&W and 
Kidder, Peabody have judgment against all plain¬ 
tiffs dismissing all counts of the complaint against 
said defendants, with costs; and 

(c) that the motion of plaintiff for summary 
judgment is denied. 

Dated: New York, New York 
hO^j ^ , 1974 


■Cavin T. Duff\ 




JUDGMENT ENTERED— S’-te-yy 


/-V nil (j^t 

' ClTFz/c 








exh,b,t a - ™? 0 °E g N0T.« ^shareholders -’attached 

I UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

pred "" T 

oth" idUaUy 

Atl«til”°P«ifie S 5e^| lde f ° f Great ’ 

are similarly situated, "' In0 ‘ who ! 


gains t- 


Plaintiff, 


a i B K ERKy - ?• «• brown, 
GILLESPIE, j; c ° AVID ' H * C * 

R. F. LONGACRE ^ * A * “ fage, 

SCHIFF, P A SM?TH *„ P °r Sp J * M * 

E * J. TONER, W I WAT I eti TAyL0R ' JR * • 
WHITTAKER T i I ^? ALSH/ N * F. 

are officers and d f IGLRR (al1 of whoin 

INDUsiMis^S^^nd”^^^ &C ^ TRR N* 

CO., ' iNC * and KIDDER, PEABODY & 


NOTICE OF ALL 
: A&P SHAREHOLDERS 
WHO TENDERED 
: SHARES TO nzw 


73 Civ. 

2021 (KTD) 


Defendants. 


I This is to advise you thZS+Z "* 

District Court for th q 6 States 

the Southern District nf M 

determined that the abo GW Y ° rk haS 

the above-captioned lawsuit was , 

instituted as a Class Action and h 7 

requiring the grant of ^ 3 decis i°n 

fendants c G B 1 ^ of de- 

dustries, l nc . <" G 4 w">, and Kidder ' ‘ "”*** ^ 

—dy. K By . 8tlpulated cons ; y ; ia c i °- t , ; Kidder ' 

«d def.nd.nta w .7 v Plaintiffs 

Great At lantlc S Pacific ' ea St Co a1 ' ‘ A ‘ P ' 8 BOard " ) “ d The 
Older pursuant thereto, the act! ' “* ^ 

Ha. been dl. Bl ... d . A ‘ P '° B °« d and 
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The class that plaintiff Fred Lowenschuss. 

("Lowenschuss") has been held to represent, all A&P share- 

# 

holders who tendered shares pursuant to G&W's tender offer 
of February 1, 1973, may include you. Accordingly, your 
. rights may be affected by the lawsuit and its results. 

The Court's opinion is restricted to alleged con¬ 
tract claims for damages and specific performance. It 
reasons that, even assuming that there was a "contract" 
between G6W and persons who tendered A&P shares, the Court's 
own preliminary injunction, which enjoined G&W from purchas- 

I ing such shares, rendered impossible the performance of any 
such "contract" and thus excused both sides from the obliga¬ 
tions under it; that there is a condition implicit in every 
tender offer to the effect that its consummation not be en¬ 
joined; that the threat and existence of litigation and thus 
the possibility of an injunction being issued was clear 
early in the offer's pendency; that G&W could not be said 
to have brought the injunction upon itself but rather had 
vigorously opposed it; and that the alleged antitrust ques¬ 
tions sufficient to preclude consummation of the tender 
offer were not the fault of any party, but rather rested 
upon a juxtaposition of economic facts. You are referred to 
the opinion of this Court, which is available for inspec¬ 
tion and copying upon personal request to this undersigned 
clerk, for details. 

The plaintiff has indicated that it will appeal 
the decision of the Court. Any judpeent rendered herein, 
favorable or adverse, will bind theee members of the class 
who do not request to be excluded. Exclusion may be re¬ 
quested by writing to the undersigned clerk, postmarked 
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prior to July 26, 1974 referring to the name and number of 
this case and stating the name, address and the number of 
A&P shares tendered by the person requesting exclusion. 

Any member of the class who does not request ex¬ 
clusion may enter an appearance through his own counsel; 
otherwise his interest will be represented without cost by 
plaintiff, who has been judicially deemed to be a fair and 
adequate representative of the class. 

i 

In addition, pursuant to court order, any member 
of the class who wishes to do so may apply for a redetermin¬ 
ation of the Court's ruling by filing any briefs and affi¬ 
davits it wishes to present with the Court and serve the j 
same upon Abraham E. Freedman, 36 Seventh Avenue, New York, 
N.Y. 10011; Sullivan and Cromwell, 48 Wall Street, New York, 
N.Y. 10005; and Simpson Thacher & Bartlett, One Battery Park 
Plaza, New York, N.Y. 10004 on or before July 26, 1974. 

Unless otherwise ordered by the Court upon consideration 
of such an application, its decision rendering summary judg¬ 
ment in favor of the aforesaid defendants will become a 

I 

final judgment and order upon the expiration of 15 days 
following the aforesaid date. 

You are hereby adv* ed that this notice to you as 


a tendering A&P shareholder supersedes any and all prior 

. 

notices which you may have received from any source. 

% 

Dated; New York, New York 

, 1974 


Clerk 

United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 
(212) 264-6531 








NOTICE OF APPEAL OF PLAINTIFF FRED LOWENSCHUSS, TRUSTEE 
FOR FRED LOWENSCHUSS ASSOCIATES PENSION PLAN FILED 

AUGUST 19, 1974 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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FRED LOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., Inc, 
who are similarly situated, 

• Plaintiff, 
-Against- 

W. J. KANE, H. J. BERRY, R. M. BROWN, 
JR., W. CORBUS, D. K. DAVID, H. C. 
GILLESPIE, J. S. KROH, E. A. LE PAGE, 
R. F. LONGACRE, M. D. POTTS, J. M. 
SCHIFF, P. A. SMITH, H. TAYLOR, JR., 

E. J. TONER, W. I. WALSH, N. F. 
WITTAKER, J. A. ZEIGLER (all of whom 
are officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.) and 
GREAT ATLANTIC & PACIFIC TEA CO., INC. 
and C. G. BLUHDORN AND GULF & WESTERN 
INDUSTRIES, INC. AND KIDDER, PEABODY 
& CO. , 

Defendants. 


NOTICE OF APPEAL 
73 Civ. 2021 (KTD) 


NOTICE IS HEREBY GIVEN that Fred Lowenschuss, Trustee for 
Fred Lowenschuss Associates Pension Plan, individually and on be¬ 
half of all other persons and shareholders of Great Atlantic & 
Pacific Tea Co., Inc. who are similarly situated, plaintiff above 
named, hereby appeals to the United States Court of Appeals for 
the Second Circuit from the order and judgment entered in this 
action on May 10, 1974 which became a final order and judgment as 
of August 10, 1974, (a) granting summary judgment in favor of de¬ 
fendants C. G. Bluhdorn, Gulf & Western Industries, Inc. and Kidder 
Peabody & Co., Inc., (b) granting judgment in favor of C. G. 
Bluhdorn, Gulf & Western Industries, Inc. and Kidder, Peabody & Co. 
Inc. against all plaintiffs dismissing all counts of the complaint 






!! a9ainSt 8aid defendants - and <c> denying the motion of plaintiff 


lj for summary judgment. 


ABRAHAM E. FREEDMAN 


Clerk of the District Court 
United States Court House 
Foley Square 
New York, New York 10007 

Simpsor, Thacher & Bartlett 

One Bai ter Park Plaza 

New York, New York 10004 

Attorneys for Defendants 

C. G. Bluhdorn and 

Gulf & Western Industries, Inc. 

Sullivan & Cromwell 
48 Wall Street 
New York, New York 10005 
Attorneys for Defendant 
Kidder, Peabody & Co., Inc. 

Milton Paulson, Esq. 

122 East 42nd Street 
New York, New York 10017 
Attorneys for Rachel C. Carpenter 


B *_i/ 

Attorney for Plaintiff 
346 West 17th Street 
New York, New York 10011 


I 



NOTICE OF APPEAL OF RACHEL C. CARPENTER DATED - 






SEPTEMBER - !, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FRED IlOWENSCHUSS, Trustee for Fred 
Lowenschuss Associates Pension Plan, 
individually and on behalf of all 
other persons and shareholders of 
Great Atlantic & Pacific Tea Co., Inc. 
who are similarly situated. 


0 f- 

_SePr. ^ Ip 1 / 
%-b-eF A'J/ 


Plaintiff, 


-against- 


NOTICE OF APPEAL 
73 Civ. 2021 (KTD) 


W. J. KANE, H.J. BERRY, R.M. BROWN, 

JR., W. CORBUS, D.K. DAVID, H.C. 
GILLESPIE, J.S. KROH, E.A. LE PAGE, 

R. F. LANGACRE, M.D. POTTS, J. M. 
SCHIFF, P.A. SMITH, H. TAYLOR, JR., 

E. J. TONER, W.I. WALSH, N.F. WITTAKEK, 
J.A. ZEIGLER (all of whom are 
officers and directors of Great 
Atlantic & Pacific Tea Co., Inc.,) and 
GREAT ATLANTIC & PACIFIC TEA CO., INC. 
and C.G. BLUHDORN AND GULF & WESTERN 
INDUSTRIES, INC. AND KIDDER, PEABODY 
& CO.,' 

Defendants. 


SIRS: 

NOTICE IS HEREBY GIVEN that Rachel C. Carpenter, a share¬ 
holder of Great Atlantic & Pacific Tea Co.. Inc., hereby appeals 
to the United States Court of Appeals for the Second Circuit from 
the order and judgment entered in this action on May 10, 1974, 
which became a final order and judgment as of August 10, 1974 in 
favor of defendants, C.G. Bluhdom and Gulf & Western Industries, 
Inc., and Kidder, Peabody & Co., dismissing the complaint herein 
against said defendants and denying the motion^.of-plaintif f for 
summary judgment. 


Dated: New York, N.Y. 

September 3, 1974 



Attorney for Rachel C. Carpentejr 
122 East 42nd Street 
New York, New York 10017 


* 
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TO: Clerk of the District Court 

United States Courthouse 
’•Foley Square 
New York, New York 10007 

Abraham E. Freedman, Esq. 
Attorney for Plaintiff 
346 West 17th Street 
New York, New York 10011 

Simpson, Thacher & Bartlett 

One Battery Park Plaza 

New York, New York 10004 

Attorneys for Defendants 

C.G. Bluhdom and 

Gulf & Western Industries, Inc. 

Sullivan & Cromwell 
48 Wall Street 
New York, New York 10005 
Attorneys for Defendant 
Kidder, Peabpdy & Co., Inc. 


j 



/' 


i 
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- - 

r ~ztdFvxr.nioi'- j. , 

9/3. Kttii CCsr i* erf r *;t fcr i! 

. .3 (hi., O.*:/frr v *t r‘* ii ***'“’*cj 

*=i-J tsy ex’. c.:__ . j t.~i ■ -r;VV ; 7 

y or tVr :* jcr*=; C.. to er > ; 

t .sprss fn to -5 ;to -, r • 

.j6ctCifr f ;'\ •-» a C.'.‘: r ' 

SClttafcr 'T Jt . J t * j* tj 
W- A'l CL v. i -It ^ d l 


- ~ • -• to: V cfCrT-ionStt ’-. ;-r‘r 

» • --r.i.'s T.?7f,rractictc:ei A> 

r . ■ c jyts: ,:rdr l r . . i 

i-- • tb:)’ Jdttry or r... iT.tr 
t ; 'i • Of3 • » ffcjct. jy r ■ '■ • 

to er>; - cm i rei rr j «a ( > r.. 

1 r " " r * r »xal’% Sf-.ttt: 
3 C : r ' J r=7 a t ...to 1st:*, if 
1 u j?j t, \... •. <■ ’ Cis r .n±rj cf to tj~- 
-* cl w_ i_ . n a to Fto.-suJ' ’j /. 


r ♦ - 1 a ■ . --— • -- / Ai.l U«w ..r J. i 

» 

A C(rtii«te^3 **2 to Ca-. 7' 3 tor t cf Cor -■n p. > , -, 

f -rl oa «>s I.ew '. i.% ’ jcto, c rr.rr .J, T.' • f’id.vc-t r o r - ■ » 

w„; LTi f-«!-v pril.; .*:M. fen f 

* k ' *«- Stack Eve— .a f.. u. L.L'._UJ c-3 1 -fctoa 



Hjh 




Ij 




lstOxtrf-r., tt 

• • • • • JL\3'. 4 

KJ, 

2aJf>: r:er. t1l] 



3rd Quar^r (toeve’a Ja!y 23'. 

. 2d! j 

*-Wl 


TI - t?0i «w r*3 on tts K:t Vcr* to:k Ef’: on Ju'y 23, 1973. rv> i ny. 

. , f0 ferorcr’-'iBBlrtC-'Mcrstsrff-jStart*:ZT'm 

£ 1 • r I9:»«d n accor.. -3 Ibawv.-Ji to re?c. j cad cf r Monmfra t.'f» to 
S r.»9d Esetors Co:., i'jj fLj ‘0?aate a ) *ela :.03 o iu tel. tt. i-> 
e; 1. -* cna ttd otter c-ttm. bic.ta.Vita, o r* part-cnla cattr^j to 
•«-«»>n «r.4 vt.cr^. C rSr icr-tarstJo?. 0 - .•awrv.rud :o ttaa. Ca p:ioc *1 
t .. ^v.nsCocir^ystf. . ;:taJc-7nr.:rtt!i.- -tu.’mch• ssoamUartatt> » 
r h L j ^"rf*.** l . :!c - 1 • '•■03V ct::rsr.; C r.: l t« tbs C 03 ta/a r.r .. 
I --•1-oed^AL.ir.. V-.^r-zr.- r.ttar.:fr. csd oT ..7icfct«? v 

t IV /i3a^.. iato - -.Jcr.-.C’C 3 ^.-. ,Nc.ibc*-:toi£«*„ 

; " ’ 7 .. ?:; ♦*:* ‘ /• -J- * :J«= ?tji r. . 1 ; roo ransrtl c f its C.ra- 

5 . »•*. : .,iT' c » •; * V: . ^‘-y 1 '• ! * >" « Ite li Ttry Cf •.’’3 

I , II X.U !L„‘, 7 .7 \ r.i, rc-.7 Yc:2 10C0J. 

.... (s **1 1 • ; 1 r-sa o Tor : r: f-J vr(:h fte Crr.tB.T-'••» for 

!' ^v. -. .i, .i. itjt.;:. .-3 tl 7 . • 1 Crx:-.d!. a ore:: i-rs 

."ir /ir. j . arJ rrprmin^(jv 

c - erJl -* V". - — iUt L. j -s.aj without ciiio.r .-!T . 

t- j 7 1 l r ’ : / C - - V ' c - * x -- 3 t - c — « J cr.plofa ion csrtnrci 

ct j k.rt..r.iu:fr/j). 


f. *'*S'7rr r{ Cbcrtr. r-.tryt n hetrite' •? ' 

5‘fvk Lrrt’jtidcr, ccrtiik-tti f-r e’-v, t ■'•:• rita 
3- V, rad cay other re . r;d c r — tr.ts 1 .1 r*— 

t' 3 Ir* Jszj cb to tlc? IcatLr’t, l_-. i l-: 
t’ i D;, ,f^ 7 . cr a Fw*: !■>'; —si, rt« r •/.>•• 
/"iTtt i?, 1971, or, if tt jr . ,d t—'C-.C i7: :.a 
r* VifisJ i.j rt-'i CTtmioa .!:. «* . f j -; >r* i *i • 

1 -J to 3 to l's\ «?ircs t... J : .. ,cf..r c.:::a C 
Tcr. ’-u nay ts nr .'a x if t tbs r~aer?r:;t c . ;: 
toners t 's i.tsde 'ny or i’" ■ i !?•—»■'-?!•» of cx 7 r.^i... 

I'-f.c. J Aer riatita of fra... 3 i ;dss. J cr ty <. 
pr.c- ft. each .-as-T the l.e" .; l.-aitT, v h:.h no:, fc- - 
tf .Jl i aia a ptiar rty by ■ h . abn f.rci, fcaai or < 

t 1 1 ptrd. <•vtiCcatri <..«• 1. C sritrd w.'.'i the Cr 

vf'-'th cijht lustarada;: ai..r '.si.»irst oa. sr.d melt 
cr-tif ..f a leprcrcntia -1 th »h -re*, layr.ert r three-.: 
l r r. id^ only ryairet C:~r* t cf to ;rt-, .-ft. 7a si! 
ct-tl. acea^.-jmedby -*oc'» ezrti.. ::j. 


’ :o tator fham r T Cotntrn 
reoy:rl> cecrf -J Lev?- <_• 
"3 C'-TZT.'sed [J required t / 

• —xivrd ij erd ircci.cJ by 
3 P M., Mew York tirr.r, on 

*c -i ct or yrirr to the live 
f * n ft r vy bn czt:_ ted 
* > 

• ’ -r -f".'—fAttareh 

■ v- it .bjcrc/t'i 
. -i J lan..j cr tna co-i- 
i prior to the rtaj.-ati''-’, 
't c - , :oy titsf, it she ti—r: 

:rv cr * r-orvv: rJirq fir -it 
- ' I s tsriel t : jj cj S 
j tesdr-vl er f r ft. :J \ ii 
: c.;:. to I ...... cf Tc_.’rr 
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I? a ;*ofkholdrr dcsir.t tu feeder his share* L:rrr v’n r -1 time c-n not permit hi*, 
of Tender to reach the Depositary or c J artvarilin.- /. MX hef re the Expiration, 
t rnder may be effected it the rtock ceitiJicates, tor.--:hat with a properly executed 
Ie' er cf Tend: r in the accompanying form end any ..Leer required documents (with 
*-rn 'ter. s guarantee I a'; req> ircJ by the awn-rtioci on ’! . i otter of Tender), have been 
depo .it d v ith a me nVr ot cr , national «e unties earhv* j ct of the f .'phonal Ar.JCjl* 
ton of Sere/iiia, Dr der-., Inc . cracotnmerc J basket r triw. rr.pany, and the Dcpudary 
c.ul it .tding Agent bean. ived, tatwbe.crstha Exp. t-l ti, a fclepituncr letter from 
ctr't urm! . firm, bit ’;or t • crarcny, ce'-g forth *>. i.- *ae of the itrc’holder, the 
ra: ‘ r rf t :«• tend:red . r I C a reri d rautbrn «»' : j crrSBeatc: repree uting acth 
' " a* ttaring th-t the t rtf t is fcrr *3 ernls there' y erd that the rtock crnlffeates. 

1 1 ' x\ . i the Letter cf tv hr tM try oiler rc^-e. i C.stnartts, I its been or will 
ter --T*Jy f ewerd-.d t;» r T nr* r tea,trekcr tr-t company to the Depositary 
cr r l _. :-di g Attest, raj ..e.; far »' =ra co tetdtrr 11 a.’ parch-ed will ha made 00)7 
t‘ «• xeee.'pt l / the Ucye- sy i r a 1 cr. 7 ir.ffr 3 /^::t ci t acb certificates cud Letter:: 
cfTv .dcjand other .eqciied lucssteEta. 

7c; delivery cf the refer c ’ Ted 3 c- 3 i N e erreptrtrs of this Offer trill conititute 
cn c'-rt.tr-.it between the te~* ri; rtet+hcl-.r tr.J th; Offeror, in Mcordan-e r.fth 
tha l ms cf this Offer and i_ j Lc‘ er cf T cil.r. ccljrwhen the duhy signed Isetter cf Tender, 
ft “ tele^raai or letter (as v~ -Idsi r here' iron a member of a Brtfneal rcd./Ijs 
ie chart sa or of the Nation: I A-eada&a c' reeuritien Deal*!-), lac., cr a commcrcjJ 
1 .nk or tt t company, ia ie..n.J tyCrsL..,utai 7 cr t Fc...ardieg Actat 

f. D’-ldertds ard Karihtf*sa. If the rnyay tio-tld declare any dividend (other 
than a n ttoir.ary quarterly ca.li dividend drnared cn cr rrior to A.ugurt 10, 1973) cr 
my u st. louticn (whether in c a, securities ci ether property) on, or issue any tights 
vi'T levxt to, its Common Stock, which a-: payabla or distributable to stockholders 
rl it.ord on a date occurrin- p:gr to the trusrlei into the mams cf the Offeror cn the 
r ode tr.-wfer records cf the Comptay cf tlis rhares pvjcl.vcd berennder, then (a) the 
rrch a rrico per share payab’a by the Oft:.or will t-. refused by ths cnonc: cf any 
c-rh c’ ,i. red (other than a ccrtotsary q-rartcr'y errh dividend dec’nead « or prior to 
/ t. 1 10, 1973), tad (b) ths prora arttr.m of cry rt:'i c.i -r divii:rd cr dlstr.'hc' ra 
r:t il aff bs K-itnrccl to 1 1 rcc'ftJly ted— L; ctorkhcLar to tia Depcsit^j 
cr e. r-rr.-’Tding Aprst f~ ff— o<r ---. c" '*• sod rending ruch remittance or 

ro r.ptiate tesnrance thc.ee., .. o' . ■ ,*•. r-..' 1 '.aio price or deduct 

f. a 6 t; purchtsa price ths tmot*. .. . .. u . 1 ' *: .3 cr dhtributicn cr 

r ' an to any shares rmeut-d by to'^crUu 't^_ i hto tha came of the 
t'"'. -r i y the record date t> -relor. If tl Company sl^alJ, U.rLj ths i cndency of this 
or- . , -lit its shtsres of Co -trim Stortc cr coabins t cthexv.ira eta i^s Its shuies of 
Cm--, .i Stcr'L erTror:-'*' r-’ -rtartt In the rireh.. e price, tho Lumber cf shares 
ct':: -. w is purchased ^rdth..... pay -1 la 1 : reader, v di t: made. 

7. Certain Cocdi 'r a c? ths Offer. C"i Offeror ill not be required to rurcha'a 
c- pay f -T ray shares cf C.r.acn Stock t" -^^1. J befere ths tines of payment therefor: 

(at e-re shell tr e ten d:*rrf ii f'-.s Udted r;r.tes cr te Canada any state of 
wt. m.tjaal CLicrgsncy, benlarj cxtta;l-:n ry, la tie *-ts of New York, any sur. ensiun 
cf pu eerta b 7 banha, cr c g— l. J «o^..:-!on cf Lz^ss cn ths New York Stock Ex- 
ctaa^cT . • 

(b) t*—e t’-n have be-i fce*>ted cr f*"r*.f—-d try ert’en cr proceedmrs before 
tny ecu t cr nvrenme-tal t^ency. by cay covra.rr.jal eperey cr any cthrr rerson. 
challc. j-j t s cr-aitt :n ty the Offeror cf tl - :s ^f Cm Cc.aneoa Stock or otlitrwise 
te'r b n; v . Off r, cr c 1 ’ ra-wha cCertiaj ths Of.*:: r, cr lbs Ccaipany which ir, in the 
jud.r r'cit .z OJr-:.’arar..:;..■seat,taa’.atfflycr 

( ths CompcJ 7 theff hr a (i) turd rr erthriaed -t rrepoeed the fcrrencs rf, 
r^ditt 1 ’-ukj c° t f!‘al ttrX cf my c’***, <*r t.riJ'-j convertible fcto eery sveh 

sbar -, c her than Caar-eu S'ork irrued cp. j feua c v preeeatly ou'.:tar.l'pj tZoz]z 
cpti -5 cr warrarts cr cpra com amicn cf prr* / outer -.r,dhi 3 canvertihls tur.:ril!es, 
or i).',..ucd or authoi eed cr propc:.: 1 the L :r:.:a c % cay other teenritiea fa reepect cf. 
in I 11 , or in sobrtitutioa fw, its crt 7 cut—j S'ock, or (iii) tathoiired cr 

pr <p. ..deny merpn, ccn'x. t’.tion,acqni tl.a m..tJ c .pot.dea «f esarts, or matend 
• u-tr ; in its capitaliznticn. or c:her ec: ,-urail; cver.t r. ! in the ordinal-/ courts of 
butic: . which, in any ca.s n tl.-s peruke, . <<->, i,; the rment ot the Offer :-1 aanaps- 
tnent r i.kt inadvirr.tls tv ptc^.d w,..i the r icha . < f, or peyment for, any eb-rr 
clCortr t^iStock;cr 

(•Tl civ change chat! l -.ve crcur-cd rr be lltr.ti:.-.-1 h the I usineo cr cp e raticr.i 
of the oripany a-'d its sul-cdiarles. tehe.. cs ; v.hc:;. v. JJj ie, ia the jud^aent cf tha 
Offt.ctsir ...•gemrut.inaterrilly tdverea. 
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r . ,TV c. -J 3tam:a3so:-i(atio=3 

l . 1 -l.uta Stat«. ci i •. -nr :rr 23taaS i; tea:. rr.. iy fSclcitim D:nlen \ 

*Pf7 n 12 r?=s a f.i .j cf Teadsr. a coli.i'Tion fea 
1£* f " r ? : - J'<-^en r«:arf. *• -r-r. that the maximum fa 
1 rj ^ to • SoJjC't*: i Dca» n reject cf til ». cd:.cd for isy ore acconnt- 

r m_l- - i exce ed S3 >. i < -t>, i” "adcs&Cr.. Till cr! i. alar Manager for the Offeror 

i i ci -lection with i',i- ( . r '■ Offeror-A-rn ray BfcJl a management fee of 1 C* for 
p-rh it are tip to S.C- r, 0 (n ■ • r «rr**.ed t/HaC.. .errtrsnant to the off.f #n .! h, 

fo. e-:j share in recces f.t < . %'0 ti.are; C3 psrthr.a:.'. let cot in excess cf i650,0('3 in 
C.s v~ pi:, and v J . , • -ffr.rrs eueb fst a icr : v : liable out-nf.po.Vet ex; rises 

m. - I by ,t as D.v.Ic: f . ~r •r.1.:sb f-aend rdc« ement ot capemes shall r t bo 

r ?' tf i r T , V.' - U' 3 intay cent). TnrldriroMhe Offeror hssar-d to 
!v'V 1 ) ?i! y 4-,' e 7 / crrhsla liatffJ-.'j -r.i etpensa in connects with 

*VT' f n ’ 7 ‘t ‘ ‘ ( f'— 23 *- 63 * I: - r - t:s fcr : ‘ '-'arced by the Offeror to si&H 


■ : noble out-nf-po.Vet ex; r-.es 
ament ot expert's shall r t bo 


.. ° cfTen*? rc'rl Tta Offerer fcas to re-rat intention cf extendir.: tho 

tirriO v i in which i. hares cf Ccmanoa Steak easy bs t:'.dared hereunder, bet expressly 
n-r. .3 the tight to extend u”h mod, u any lice cr Cua time to t-'me , by wtittea entice 
of-J.il c .tension to tho De; . .cry. 

I?. Cc-t+a ttaantten C-=mete« (he Offerer. The Offerer b a corporation in- 
errrr.ra ed hyeo A-.! of F. . .-.rent cf Cm. .da, Staf.dcj cf toads. 19-20 Hlizabyh ;r. 

c 40 ttl.a / ar). I<ieprmc.,'.:!er.acmiveolf.cac;0ira-i £rslacahxlatl30 AlbertShcct. 

. OL-.'j, K1P2G4, Ontario, Ca.tada. 


f ri - - ; c r . ^ *x~poz cotcpac - r-hieb hare their own caff and management. Offeror J -s 
i " i"7 r ipa*e in the thy t•« <’..y crerstiors of rach ccr. i-nies bo’ directs pe. cr^l pr.'lcy, 
r ■? “J epprc^riaie fmar.r I .rntrols, r-rta to acr~; ..at they tave pxxt nana meal 
-r m.t poL.lcs t. t e-. .-.uraces them io remain ir.. jvati'.s iid growth otic 'ad. 

/* the pre.ti t time Offerct’s prindr'l direct end indir-rt -.vestmentj tea :fa the 
f'lIoTrir*— comp tni:.: Fotysv l.iin.ied (formerly Polynt.r Carp- .-alien Limited), art. 'i 
r *’ .:>• ad in the manufre' •:* cf lypthct.r rehtrr, lat.t tod p.’m’Ja: Ruylo Clic:.Je.iK 
1 not J tad R i L Moiet'.'!''.- reaearcb Limited, rhic’i raan'ifact' re fias chemic Js ar t 
c a involved in rc-earcli rete’tl to rbtrraacraticjj, biccfiemiitry tad ortani: ch-mistrr. 
1 tT®. -j Laboraton.. L' - ad, vhiah is encased io rrc.' .-tic.a of va.c.incs, int-j’in 


‘ . -' i u Vkuiici.i i. w Ur cI 

l- 1 F * -.me from Alas.:a and the Ciit-tdias Arctia to ca.a.l.cU in C/oa.t» end the l 'n/c t 

&UI ci. 

At present all the onf'tan.ding common shares cf Offt-T ere benr'' ~iiliy rwroa 
by the Government of CrAjda (the “Govcrsatcu ). L’n i. -j c!r:.-j ti.d^rrs u cm- 
standee. In addiucn to tny r'-nres cr tacmt;3 (J Cff-Tt.- ci i trty ts rrq-ji.i l by 
the C* .v.rnment in exchanca f r the O i.trrttaacC L^td ia S ,:!oa ?9 of the 

Act, ti-.i Government is pc *trl ur’ar ths Act to avt:» ia cash to a nitrirn'.-o of 
i-’HLJOMO (Cdn.) in the rl-ares cf Cf! .or. Toe C. , ui.ast is a! o smiioriid io 
lend I j Offeror cp to $100. 00,000 (Cdn ). 

It is the in’enticn of the Act that up fo 90% cf the "it; ahares of Offeror ulp'mttt' r 
bs held by Canadian citizens end residents. No pent n ether th_a ta individual wh'> 
» * Canadian citizen or a permn who is a resident c! Crnada may p^refcm?. owtj c- 
hold .cun* shares of Offer -r. Reference is made to tie Act for a mere crmplct: stat- 
trvr: cf the permitted csvnc.tfci? of shares of Off,: •. u waU as for the rev . n.r • 
r.o-AMju thereof. ’ * 
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Offrr T h managed by its crn b^wd of directors e'.r >zd by tbs voting rhwhoh'rrs. 

D:t>’ th.: r cd that the tot-' w-til-tr of rstfcj char- cf Offeror held by th- Govern- 
acr . c sds t 0 %, the Depalv 1 '—far o.* Vlrzzza 53 d t.: Prpufy I 'ioistcr of Industry, 

T. 4 J Cmnmcrcs t:e ft cff 2 ::o r-.rabers cf th: hoard of dircators, but tie net 

cf* i <0 vers. Ths A1 oho iro.vla H ths fii,. -r.evt fa 'bo right to «pr-o:rt 

I • ' rrt Kioto than i t •' r :r*. 13 lieu -f vot ibe g.'urej held by the Govtrr 

’ 1 j ri2oh-t'3a < x ~ ; r*r*»>.*» -1 tfca bo::, rfcj frt. zt board of direct?.. 

c . t ’ i-,.cnJy-th:: j 1 ziiztz L't tra ca c ..a dlrati.a. 

I • iTcr—tfittr. 3v.'CZ.;crtjc^l3cr.u'.:.. cfs ->3 .fiadrr.csinCar’-s 
r* t'*s earL. t pmcl-sh': del 

Ths fend* to bs urrJ by Off.* -t to ptrtV-j th .ra cf (bo Oampcr/n Oerr' -a 
f -*'. ( id -led puroart to 1 . i_ 'zt t ill bo Centra• to tto extent of cpr-nxi-T?. 7 
i ' DC 3 (Cda.) fu O . ; i era fed*, rhicj ere rre-.sntJy rfr:eient:J '• 7 

t . 0 lave steer**: to tb: c-t.ct cf $ 7 J,CC".C»' i u-Ua.'l by e eubserh : : ca 1-7 Oo 

( . .it of Cz- *i to r e 'dJ;:-eceI charts rf Offer - trd to th: c:!.*.*t f 

II ' Cv 0„,OCD j . V . ha i -red to Cffercr l li-.r Tcrosto-D. r. 1 L 1; 

l ".:; to a hr: rf -;r lit \ *t fc:j t-sen C.tKh.hsi I y C.ff..cr with wdl t 1 

1 / ■ t:rr t of tb. t -an . ’ ■ t ah: by The Tcrratr -3 Dari ;.j to Ir'Jj.rs: 

(fO 1 t j Lorro."ci un. ; rrangemset vdl t; .a : l:.I ; on £vj bvtfnta ih}i 

!*» r c- las 13 ot'.id.i ot . '.(DO bat not exceed ifO.C 1 000 in cry erts day; 

a--, its t’b in do:rn tiaJI be . r a min im um period c. SO «la;> cr each leaser periods 
t*r i ed n r.:.!tip !-j c' *0 ns Offerer rtey el;: '.-it ra amounts borrow. J tba!l 
rrt.■"■re 1 r than At tr t *. V fb) the rr.ts cf inter ; cn errant; b-rro.ved will K* 
the 1 mtoa-l’di. Dollar h. ... -Jit Itutr fer tla cyprcyrue charities chosen by Oltror 
rl>:. ’ the o. pc; an-.:.;: :d (c) eceoants borxor.:d stzj cet be prepaid by Oucror. 

The c'jKgatioa of Th; ' ' ordo-Dnmiaioa Da:h to lean fundi is cabject to t v e 
fo-h.ri. comli ooj fell 1 1 r:’ h hc.ia Ltaa met): (i> an ’-id:.taking fre-n Offeror ihrt 
it ■A'i nt r.X nit ths rr..;.-j carrat cf Ths Torcato TO-nation Dei dispocs cf ct 
cl:., a etc- 1 .' zr cay cf treat, iadadisj the chsra cf Cornea Stcei cf the 
C, r.ny rrthr^i parrir: ua tlii CZar ta t'zr^zrs; (E) the raccret by the Ertk 
rf r rf f~^=t frrn O^tt f nfecs eddHfed there ca. ital is a minfnnin einoort 
cf fI25.CSP.CC0 (C*r.) c't l'*rr than E 1 : ember 31. 19";; and (iii) «n eckorwl- 
e '- aeut ty ('• i C.avcaaxrt rf f tads th. ' '• ii obSyated h paichaie fc: $125,000,0'.'0 
(C"n.) » * J ccnracn .*> f-.-a OiTc or c?t later n December 31, 1974, of 

tr* ib t"*cr;s cot In Can C * . "',CC0 (O’c l (vrhith tei t en rubscribtd for ci ct led 
tb:v; ( vrdl It (.'Hen detent 1 »* 1 _ren! Caal veer of C.stio nmeet which eadJcaMj.-b 
21. 197-1. '.i . OSu-cr Los z. teidt tlzs t *.-Jc that it r. 71 icvote the proceeds of any 
cfTtriaa dt' ra to ths poll's r Vrr the Gc cram-at in cr 1 of the $75,090,000 (CV..n 1 

r! ich ij,a 1 . ulna do.vn t-. ('■ t Gr..mmer. i it: current ' ml yesr to ths repayment 
of tha 1 -j t teds to Oi.'c; * y Th » Torea? ' ertinioa P ah. Offeror lui also acree-J 
It mil r ?r,.c*tr to cbt—'- : ..1 Laicrtaiic? £. Ji ila Gr rur.sat cf Cam<u to ler 1 
Si00,tit'j.000 (Odn.) to Off; or \ ithin one ; car if rttjaer... to do so by offeror ar 1 
Offeror 1 n r*rced to ter 1 ' r csidi of y sacli local t reduce the loans mads ; > 
it Ly 'fl . T4/,-oaU>WaniiEir . 1 ' . k. 

Tb: . , ::e cf ths tmn :* v n ?i to r^jtin n raSAst c*w’*a' cf shares of Common 
Sto-h cf; Company, r.l-ir’* t— ‘.hsr srf'Ji share: cf Common Stock cow owned bv 
Offeror. 1 U te cqaiva’.: nr reziaatr’y .51' cf ths c: iaading Common Stock of 
lha Co. ay. White tb ri’J ’. a Isis than n l- .cri .*7 < 't’ - oouanding Common Siotk 
of f t C —„ay it i) l: :.zl t .at offerer wil L-rc* .ffxt e ccnuol. Offeror dots not 
Lais :.r; j ms rr prcp.:_;!» tj li.p:ittet 8 l:* Ccmpany. to sell its ar~ts or to oergs it 
viii .my c :kar casnrr.-*y. Cleror ca-wt t.ite at Ibte Cc-- what charge* it might seek 
13 1 r’ i b tbs tnanrr=Tt m l tts’caa cf Ca Oc~ . 7 . It intend! to review the 
sife'io rud. If it aec*cs fffrSlw crtral cf ths Cor; -7, to make tueb changes ai 
It dev s in tiis best interest cf (la cf th* Ccv ay. Offeror will also seek to 

acc 31 uch .cpreiect-ffioa ca tie Loerd cf _-e^om c? C.: lotrpany as is er propricte to 
its tl. _-^.eJdiaja. 

In rddition. If w a rrtfft cf fft C.fir to Trctar; Off ror does not acquire eflbctrra 
err'-jj of the Company cr 12 c " zt ci-cr.mrt-aets wan::!, it may eubseqnenUy elect 
to t-m ;ra additional rhrra cf C samcn S!r;i of ths - uapany by porchase cm the 
cr *s m.ertct or otherr.ii ca tras which ccaaot cc-r he predicted (bat which may be 
eitr.ee Ir.i favourable ot ex.t f: our-ble L 3 the «tOC*Jlcl:trs of ths Company than th* 
rrice 1 vai ! able under the Offer .3 rcrch^a). 

off-ror is the ben'ffrirl c~rr cf 773,C19 dress (--rrffraately 2V4%) of the o-: 1 - 
st—/ *2 Common Stock c J V o Cz *7207 Dariaj tl: zj f .yj preceding July 24, 1973 

O.' crrr 1 vr-based 292.000 c?C> ff .ira 0.1 ths New *.< 5‘: -k Esctonps or To'or.to 

5 :h r .-!v.rj5 at prices ra..—j <ns f2y7i per dar: te -..'Ai par chard 1 be last such 
1 ... :U_c was mads ca ?:-:s Id, 1913. 
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Tender Offer to Purchase Common Stock of Texasgulf, Inc. 

To the best of the lac;?’Mrs of Offeror, none of the d>ectors or officers of Offeror 
or their associates owns bis^.d:JIy or has a right to t*i Ve. directly or indirectly, rny 
shair 1 of Common Stock of t_i Company, nor to the he . cf C - knowledge of Offc r 
ha. ttiy c. them effected cn> tt-ttactiori tbcrcia <!•_.'-*the pest CO days. 

Offeror believes fct ca lira cf Common Sir:': r f Conpray ers owned bv Os 
Co. icmer.*. cr its derafmr.. -J, c-mcv and propriifay or. tions (“Crasra Corritv 
t - )• *h t co transactions v era effected therein trkbir the last 60 days tsd Or* in 
IV/ cv.nf, any _owdc:: v i > cf cr trsirac’icms in ca j t errs by them r-e not fati* 

- :e, ctatcnsl Jn rclat.on t a t v e tranb-r of chares c. mm on Stock of IheCcm-aar 
*" } : '- 1 c *' hlch 0i ' 11 rnrebase u hern- mad-, j jt z quarterly report to i 

bTch-* - ^ ^ ** °* r Jy «“*r 20.i'7f 
cr £' , ^iLv^r.^ c " ,:oc3 - «* «*«* a» ^ 


tm. i .3 rf loans. r -: trd cr craratt. -a, of profits, div; m of 

cr r % oi the r.va -3 c: 3 ..-eldfcj .f naxiis, cr.it « dLrihed hireim 

«•* : .3 of Oiia^anSfek's? p “ : * : f ' CCDf “ tio “ cf th: cf5ctIJ •»'' 

Pera^rcmbs-d!, Lfcff-ed. Valconrt, Quebec. rteMert end 
i .*1 » U, * r V8 •*«“-'*■» Lim; Cfasuf iurer of Recreational VcSti '*s'- 

• r 2* M?° 5 ' 7; ’ S J 7 ne-=e2**st-- C J. V/est, Montreal 101. Site.' 
‘ " B ft ~ ,ara ? n . e D “‘ c " cr Cr» *» & Comr Limited, (Investment n-aierv 

t . a» R. aejn. 4 L*r ■ /urea, runt,-don. C~ CLaiman & President rSn & 

ti-.'tr l muted, (Mao-rfa:; :. sof Tcwles* Pierre C.. 876 4tb /.ver.ue. Q. i - c Ci7 

■,*,*.|’’7'■•-v-,;J. A 

'**•■'•* *"* - A - 1 • i Ok^wJ ft.-dl 1 


.. >. | m . '***■" •• ••*• * *■ l . %.w», *• i J —w I ft ’ ***1 1 * ** 

H..f j Is.rolenm T unit-J, (H.L.sLft pra-a^aa. tr—sff : j cf cl l. i dmrJ 

reel r trrlm TT O - ^_. • .. . * * * _ - JUllL.! E—— .J 


Kit), C trdotj F. Hmjh'i, 0.._n Company LimiwJ. 
Slc \ r.-rident, Qresa r \ .. pm/ f nitad, fFinan 




Albert htract, Va^sr. Nova 
l.okfin* cocrity); Dnapfas N. 


OrtK eercatica coil rr’a' 1 1 rvims to csfitral re'; 
N’cr:. r_n Blvd, L^aJ- Qusbec. FraaidenJ, fir 


iafc'jjt, Sydcay hfai-Iia, 7<0l 
indasaia Ltd, (Hi^mny «n *- 


ir-t). Ilugb A. tfarti-.. 1- JJ V'ea C.amris S^Ver .o^R ci^ ^ " 


Mc'cra. narcBceviraTr .. r -rnswi cfcairm-.n.' Ocfa rc^s lfc-i ' 
or L-sia fMdj); V/, CV.:* C-.'O e■' erf- -«-,Sdon v 

V btcrc. ion'J X. . r.esio.-m, traii::. ■-^T^KhoV-Vt:^ 

[ ’• Lnian). V. 11. Mcr.-a Ctratrs s-.OcioSSf'iM 

lie-ident. Frasoan LimitMi fKoldiny nms-any v. r= bLc tt-ility anJ ojia Cr ‘ I 
im icats), Mannce Morcn,S*ut3 1114, jpo Cciv-r * s-s.’lcronta Oct ia, Fr- *- * 
t’soiearih Consultanti 1:1, fGcalo^iiil Coned - * • ^s) l /cderirt V/ c.n._ *t 

sajssr^ v* - u i:2 - T n ° r3 '- rr; 

imnery Manulactor t), i J t 'harasn Dcann. n c tee i i *d_ n ft 

tot. St. Last, Hamilton, O- , lf.s ?T5, Frea’f. CW f « 0^7* 

Lcnndne. 4 Steel Ltd.. .Ft, - • tal Prcfniir); Lh.: uvia 7 ifunhSS'eJg^ 
1 rca-Rivicres. Quebec, \',.-o . eitcr, Ur:ver_:ty cf d-ac, (Academic)- Hi Twv- ’ 

S'fiS 1 A *i v.' i T^‘7 ^ ;ii - : -/ c » °«h. Rerna. ^JutuSTn.' 

' ^ & P ‘*‘* 7f por; ‘ ,JOr - '•• <P • - Steel Product-); Allen F. 

) " .fi ”^ ' on ? 5 ' - *«s«»‘o Ontario, T:. :rct ^ General Mana i CIIl 'i 

Limited, (Radio station a. arntor). “ WIL 1 

l v rr 7 ' ^-«a Commerre, 

7 ^ \Jir , ‘ ‘ X ,=, - r, ° K,A ( ' 15 » 5 W Minister, Depsrtnen* cf 

lndnrfj. Thtdrmd Crr.-:; ( 0 ; ,, tmxent cf Cr .rn.VJ. S. P.efcmm, D^irtn-est cf 
1.. .'ice, Z7th Floor. I lias Lt!l ( -nda, l£f) Os S', r.t Ottawa, Oz’z/io K1A CG 5 
U-Mty l'mister. Dc.itrdC :^-*ee. (Ctr.trl ,:r rf c^ada). A ’ 

D\i v ctofj Who /*# /f’T « *.* Mmbi!l \ (V Stiits 901 a» c*. r 

« 3 Sf-j*evr-»-. =»-*.»%d j,assffiSSS!55 

P-^r ■ rl y* - 1 * C.ira. Ontario Ill. 'G.', I resident and Ci J Etet v- 
O icct of -j R. I ac-tamis, 75? Vir oria S,nars, Montreal, Quebec, Vico 

C mm aacft ho C«_-rcr, 1 .-at..^t, Pawer Ctryci ju cf C; nada Limited, (Invertme-t 
^ Ca ^ Stess ^J ‘ l: mtedl (Mtrine olt^Sivo 


./ C l.erth, Rerr.a, 5iiln!thew'u, 
(1 • a Steel Product-); AThn F. 
-ect C: General Manama', CIIl 'i 







Tender Offer to Purchase Caamon Stock of Texasgulf 


■m3 trade to, i -r rr"l the Offeror treept tender! front, 
rvbo cri rrr n-. 'f Canada. Accordingly, no sh ire* 
pn'tf r -s r»»«;w n yrr* ’! r thJD 

__Jr i w U j a 


:jf:r r t t v eres tbcutd be ty yr?, yo'j 


7AIT7, Vcjiositr.rj 

TftUvrry S.dd' m 
One Sta'.o Street 
£vb Cellar 1 

N../ York, New York IVZt 


is O^.y i o r vthes? Is 

rELAHE C “/ T/V-TCN, INC. 
dway.Ncw <;*!• II./. iO'JC4 
TcL: (212 44-C733 


■yeJt'Cz 'jjr to Purchase is: 


mum 








\ 








